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Q. How do the EMTALA regulations effect the evaluation of patient with false labor?

A. A physician has to officially certify ‘false labor’, but that can be signed of later. See details
Quick answer

Two key points:

Yes, in an EMTALA setting a physician has to certify that a patient is in ‘false labor’, but a ‘qualified medical person’ can sign that certification after consulting with a physician who authorizes the patient’s care. The physician should countersign the certification as contemporaneously as possible, e. g., 24 - 48 hours.

Further, it is the hospital that designates who is a ‘qualified medical person’ to provide appropriate medical screening. The ‘qualified medical person’ can be a non-physician, e.g., CNM, or RN, etc…  If properly applied, then a system of cooperation between the nurses, CNMs, and physicians can easily be devised and be within compliance with the EMTALA directives. 

Documentation is the key to success. 

Each facility should review the References below.  The L/D or Triage team should come to agreement, and then implement a cohesive plan.  In the meantime, at this writing the ACNM is working on changing the Federal regulations to allow CNMs to be able to directly diagnose ‘false labor’ in EMTALA settings.

More on the question
Here is one scenario, but the scenarios are numerous as there are facilities evaluating pregnant women.

In our practice we take primary call from home.  When a patient presents, the nurses call us with her cervical exam and an evaluation of the fetal monitor strip.  If the strip sounds good and there is no evidence of labor, we have the nurse send her home with appropriate instructions.  Our referral center 100 miles away does the same thing.  They do not expect the provider to come in if there is no evidence of labor.  But…

We had some questions about EMTALA.  Others have acknowledged that, “it is common practice for a qualified nurse to examine a patient and interpret the fetal heart rate tracing and then notify the provider of the findings”.  Yet it concludes by stating that “under current federal regulations, the hospital determines which professionals are qualified to do the examinations; however, certification of false labor must be by a physician”.  

So according to this, not only can the nurses not call us, the midwives cannot even determine if the person is in labor.  I have concerns:

1. We are in violation of EMTALA (which seems ridiculous) 

2. We already have so much overtime that if we have to come in for every patient who presents to L&D we will burn out (even faster) 

3. Our contract OB/GYNs will not comply to come in the middle of the night to rule out labor, and they are not the primary provider 

4. We have so much comp time accrued that we already find it difficult to use our leave. 

Detailed Answer

A. National perspective

1.) Most authors, and most medical center’s triage guidelines, do not treat transfers between facilities and the discharging a false labor patient home all that differently. This is because all possible labor patients are considered unstable until proven otherwise. 

Here is the Table referenced in the 2005 J Midwifery and Women’s Health. Please note that discharge and transfer requirements are considered together.


Requirements for Discharge and Transfer Under EMTALA 

	The patient requests the transfer after being informed of the risk of transfer and of the transferring hospital’s obligation to provide additional examinations and or treatment.

	The patient, if able, must sign a consent and certify that the transfer was initiated on patient request, physician request, or other request.

	The transferring hospital obtains permission from the receiving hospital to transfer the patient.

	A physician signs a certification statement that the medical benefits expected from treatment at the receiving facility outweigh the risks to the person and, in the case of labor, to the unborn child.

	A qualified medical personnel signs the certification form (when a physician is not physically present) when the transfer decision is made.

	The certification form states that the physician has, in consultation with the qualified medical personnel, determined that the benefits of transfer outweigh the risks.

	The physician must later countersign the certification form if he/she is not present at the time of transfer.

	Necessary medical records must accompany the person being transferred.

	The transfer is effected through qualified personnel and equipment and, depending on the situation, may require a physician or another specialists’ presence during transport.


From: Examination and Treatment for Emergency Medical Conditions and Women in Labor.6
6.) G. Freeman, Final EMTALA rule lessens risk, yet getting docs on-call still a problem, Healthcare Risk Manage 25 (2004), pp. 109–113.

2.) In addition, please note this paragraph below that refers to the phone call to the consulting physician by a certified provider (CNM) for the discharge of a false labor patient. 

The authors referenced the online EMTALA regulations and the Glass et al article. 
(I provided you with the online EMTALA regulation’s link below).

 “Discharging a Woman in False Labor
A special circumstance for the CNM/CM is discharge of a woman in “false labor.” The woman who presents having contractions is only deemed stable under the following circumstances: 

1) the infant and the placenta are delivered, 

2) labor contractions cease, or 

3) a physician certifies that the woman is in false labor. 

EMTALA stipulates that a woman experiencing contractions is deemed to be in “true” labor unless a physician certifies that, after a reasonable time of observation, the woman is in false labor.5 This requirement becomes particularly problematic in community hospitals where physicians are not in-house 24 hours per day. The CNM/CM who performs the medical screening examination in this situation is advised to collaborate with administrators, risk management, legal counsel representing the hospital, and the compliance officer in limiting the facility’s vulnerability to an EMTALA claim. Glass et al.9 recommend the establishment of a policy that requires a final call by the CNM/CM to the consulting physician prior to discharge.9 The policy should include 1) comprehensive documentation of the medical screening examination, 2) the report to and conversation with the consulting physician, and 3) the discharge instructions given to the woman. Having someone as a witness to the call between the midwife and supervising practitioner and cosigning the CNM/CM note is helpful. These authors also recommend that the physician should also be advised to cosign the midwife note regarding a diagnosis of false labor within 24 to 48 hours. “

(From: Angelini DJ, Mahlmeister LR. Liability in Triage: Management of EMTALA Regulations and Common Obstetric Risks Journal of Midwifery & Women's Health. 

 HYPERLINK "http://ezproxyhhs.nihlibrary.nih.gov:2079/science?_ob=IssueURL&_tockey=%23TOC%236605%232005%23999499993%23609288%23FLA%23&_auth=y&view=c&_acct=C000000150&_version=1&_urlVersion=0&_userid=2391895&md5=a9afb0ccf557e0a2101f88c3e0e57cea" Volume 50, Issue 6 , November-December 2005, Pages 472-478)
5.) Emergency Medical Treatment and Labor Act. Definitions: Emergency medical condition. 42 C.F.R. § 489.24 (b) (1). Available from: http://www.emtala.com/law/index.html [Accessed July 8, 2005].

9.) D. Glass, J. Rebstock and E. Handberg, Emergency treatment and labor act (EMTALA). Avoiding the pitfalls, J Perinat Neonatal Nurs 18 (2004), pp. 103–114

We should emphasize that each center should have clear EMTALA guidelines that are developed during an inclusive group process and spell these ideas out based on local EMTALA interpretation. I encourage each center to make their approach to EMTALA ‘their own’, so it did not rely on this or that expert’s interpretation 
(Read as: not just ACNM’s or another benchmark organization’s interpretation).

B.) All politics are local

Yes, individual application of the EMTALA laws has been variable. (See Short Answer above)

Each region seems to have their interpretation. In some cases, each facility seems to have their interpretation

The key is an intentional plan that honors the spirit of the EMTALA regulations and gets ‘buy in’ from all stakeholders at your facility. Here are some helpful resources.

I don’t know if you saw this, but the Midwives Corner in the December 2005 CCCC monthly newsletter had an article on this very topic: Liability in Triage: Management of EMTALA Regulations and Common Obstetric Risks. I suggest you pull this article and set up a meeting with all the local stakeholders.
http://www.ihs.gov/MedicalPrograms/MCH/M/obgyn1205_Feat.cfm#MidWives
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