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APPENDIX A

DEPARTMENT OF THE INTERIOR
AND
DEPARTMENT OF HEALTH AND HUMAN SERVICES
INDIAN SELF-DETERMINATION INTERNAL AGENCY
PROCEDURES WORKGROUP

CHARGE
Official Designation

Indian Self-Determination Internal Agency Procedures Workgroup (IAPWG or
Workgroup).

Purpose

This Charge establishes a workgroup to create a proposed internal agency procedures
(IAP) manual for use by the Department of the Interior (DOI) and the Department of
Health and Human Services (HHS) to implement the Indian Self-Determination and
Education Assistance Act, Public Law (P.L.) 93-638 (Act), as amended, and regulations.
The establishment of the IAPWG shall provide a non-exclusive means of triba
participation pursuant to the Act and the Federal Register notice of June 24, 1996 (pp.
32485 and 32500).

Goals and Objectives

The IAPWG will provide information and advice to the DOI and the HHS. The
objective of the IAPWG will be to provide consensus recommendations on a proposed
|AP manual to the Departments on the adoption of joint IAP to eliminate internal Federal
obstacles that could affect uniform and efficient administration of the Act.

The IAPWG shall prepare a proposed |AP manual that facilitates the contracting process
contained in the Act and regulations, and that is fully consistent with and does not
reinterpret policies contained in the Act and regulations. To the extent references to
policiesin the Act or regulations are included, they shall only be
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guoted verbatim or referred to by citation. The text of the Act and regulations shall be
made a part of the proposed AP manual.

V. Duration

The IAPWG will be established from the date of the initial meeting on December 4,
1996, in Nashville, Tennessee.

V. Termination Date
The IAPWG will terminate September 30, 1997[*], or upon adoption of Federal I1AP by
the DOI and HHS implementing the Act, whichever occurs first. The Charge and

IAPWG continuance may be extended if requested by the Departments to complete the
development of the IAP.

VI. Workgroup Leadership
One DOI representative and one HHS representative will be designated by their
respective departments to serve as Federal co-chairs. Four tribal co-chairs will be
designated by the tribal Workgroup membership.

VII. Composition and Authority of Workgroup Members

@ IAPWG Membership

Tribal Membership: The following tribal representatives were recommended to
serve on the IAPWG:

Area Member Alternate

Aberdeen Judy Kesder Dani Petersen

AlaskalJuneau Katherine Grosdidier Margaret Roberts

Albuquerque Robert Newcombe Faron B. Baltazar

Bemidji/ Deanna L. Bauman L. John Lufkins
Minneapolis

Billings Janice Hawley Marlene Bear Walter
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Area Member Alternate

Cdlifornial Anthony Largo Leah Exendine
Sacramento

Nashville Buford L. Rolin James T. Martin

Navao Britt E. Clapham Milton Bluehouse

Oklahoma Ed Mouss James Factor

Phoenix/ Margo Cowan Lloyd B. Miller

Tucson

Portland Julia A. Davis Mary L. Kalloch

Federal Government Membership: Federal representatives will be:

DOl HHS
James J. Thomas Douglas P. Black
Deborah J. Maddox Ronald B. Demaray
Willa B. Perlmutter Duke McCloud

Les M. Morris

Thomas W. Hertz
(B) Quorum
A quorum of the Workgroup requires the presence of at least one-half of the tribal
representatives designated as Workgroup members and one-half of the Federal
Government representatives from each Department.

VIII. Role of the Workgroup

Therole of the IAPWG is to attempt to provide consensus advice and to create a
proposed |AP manual for the DOI and HHS to implement the Act and regulations.

The IAPWG must follow each meeting's agenda, as recommended by the Workgroup
members and approved by the co-chairs.

The IAPWG meetings will be facilitated by afacilitator agreed to by the co-chairs.

The IAPWG shall keep summaries of each meeting.
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XI.

If the IAPWG reaches a consensus on a proposed |AP manual, the IAPWG shall
transmit to both Departments a report containing the proposed IAP manual. If the
|APWG does not reach a consensus on a proposed |AP manual, the IAPWG may
transmit to both Departments a report specifying any areas in which a consensus has
been reached together with the views on non-consensus issues. The IAPWG may
include in areport any other information, recommendations, or materials that the
IAPWG considers appropriate. Any IAPWG member may include as an addendum to
the report additional information, recommendations, or materials. Prior to the adoption
of any IAP manual the Secretaries of HHS and DOI shall meet and discuss the IAP
manual with the APWG members and disclose any position inconsistent with tribal
representatives recommendations.

M eetings

The exact date, time, place, purpose, and the proposed agenda for each meeting
normally will be faxed or mailed to each IAPWG member and Bureau of Indian
Affairg/Indian Health Service Area Office prior to each meeting. The notice also will
include a statement that the meeting is open to the public.

Compensation for Services

Members of the IAPWG shall receive no additional pay, allowance, or benefits by
reason of their service on the Workgroup. While away from their place of residence or
business and in the performance of services for the IAPWG, Workgroup members may
be authorized to be reimbursed for travel expenses, including per diem in lieu of
subsistence, in the same manner as persons employed intermittently in Federal
Government services.

Authority

Public Law 103-413 and the Federal Register notice of June 24, 1996 (pp. 32485 and
32500) authorizes establishment of the IAPWG, section 204(b) of the Unfunded
Mandates Reform Act of 1995, P.L. 104-4, and the Office of Management and Budget
guidance explaining the exemption, published at VVol. 60 Federal Register p. 50653.
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/g Hilda A. Manueg! [d/ Michadl H. Trujillo, M.D.
Hilda A. Manuel Michadl H. Tryjillo, M.D., M.P.H.
Deputy Commissioner of Assistant Surgeon General

Indian Affairs Director
Bureau of Indian Affairs Indian Hedlth Service
2/4/97 2/4/97
Date Date

*NOTE: An Amendment to the Charge extended the termination date of the IAPWG from
September 30, 1997, to June 30, 1998.
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Public Law 93-638
93rd Congress, S. 1017
January 4, 1975

An Act

To provide maximum Indian participation in the Government and education of the Indian

people; to providefor thefull participation of Indian tribesin programs and servicesconducted by the
Federal Government for Indians and to encourage the development of human resourcesof thelndian
people; to establish a program of assstanceto upgrade Indian education; to support theright of Indian
citizensto control their own educational activities; and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of

America in Congress assembled, That this Act may be cited asthe" Indian Self-Determination and
Education Assistance Act" .

CONGRESSIONAL STATEMENT OF FINDINGS

SEC 2 [25 USC 450]. (a) The Congress, after careful review of the Federal Government's
historical and special legal relationship with, and resulting responsibilities to, American Indian people,
finds that --

(1) the prolonged Federal domination of Indian service programs has served to retard
rather than enhance the progress of Indian people and their communities by depriving
Indians of the full opportunity to develop leadership skills crucial to the realization of
self-government, and has denied to the Indian people an effective voice in the planning and
implementation of programs for the benefit of Indians which are responsive to the true needs
of Indian communities; and

(2) the Indian people will never surrender their desire to control their relationships
both among themselves and with non-Indian governments, organizations, and persons.

(b) The Congress further finds that --

(1) true self-determination in any society of people is dependent upon an educational
process which will insure the development of qualified people to fulfill meaningful leadership
roles;

(2) the Federal responsibility for and assistance to education of Indian children has
not effected the desired level of educational achievement or created the diverse opportunities
and personal satisfaction which education can and should provide; and
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(3) parental and community control of the educational process is of crucial importance
to the Indian people.

CONGRESSIONAL DECLARATION OF POLICY

SEC. 3 [25 USC 4504a]. (a) The Congress hereby recognizes the obligation of the United
States to respond to the strong expression of the Indian people for self-determination by assuring
maximum Indian participation in the direction of educational as well as other Federal services to
Indian communities so as to render such services more responsive to the needs and desires of
those communities.

(b) The Congress declares its commitment to the maintenance of the Federal Government's
unigue and continuing relationship with, and responsibility to, individual Indian tribes and to the
Indian people as a whole through the establishment of a meaningful Indian self-determination policy
which will permit an orderly transition from the Federal domination of programs for, and services to,
Indians to effective and meaningful participation by the Indian people in the planning, conduct, and
administration of those programs and services. In accordance with this policy, the United States is
committed to supporting and assisting Indian tribes in the development of strong and stable tribal
governments, capable of administering quality programs and developing the economies of their
respective communities.

(c) The Congress declares that a major national goal of the United States is to provide the
guantity and quality of educational services and opportunities which will permit Indian children to
compete and excel in the life areas of their choice, and to achieve the measure of self-determination
essential to their social and economic well-being.

DEFINITIONS

SEC. 4 [25 USC 450b]. For purposes of this Act, the term --

(a) "construction programs" means programs for the planning, design, construction, repair,
improvement, and expansion of buildings or facilities, including, but not limited to, housing, law
enforcement and detention facilities, sanitation and water systems, roads, schools, administration
and health facilities, irrigation and agricultural work, and water conservation, flood control, or port

facilities;

(b) "contract funding base" means the base level from which contract funding needs are
determined, including all contract costs;

(c) "direct program costs" means costs that can be identified specifically with a particular
contract objective;

(d) "Indian" means a person who is a member of an Indian tribe;

(e) "Indian tribe" means any Indian tribe, band, nation, or other organized group or
community, including any Alaska Native village or regional or village corporation as defined in or
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established pursuant to the Alaska Native Claims Settlement Act (85 Stat. 688) (43 U.S.C. 1601 et
seq.), which is recognized as eligible for the special programs and services provided by the United
States to Indians because of their status as Indians;

(f "indirect costs" means costs incurred for a common or joint purpose benefiting more than
one contract objective, or which are not readily assignable to the contract objectives specifically
benefited without effort disproportionate to the results achieved;

(9) "indirect cost rate" means the rate arrived at through negotiation between an Indian tribe
or tribal organization and the appropriate Federal agency;

(h) "mature contract" means a self-determination contract that has been continuously
operated by a tribal organization for three or more years, and for which there are no significant and
material audit exceptions in the annual financial audit of the tribal organization: Provided, That upon
the request of a tribal organization or the tribal organization's Indian tribe for purposes of section
102(a) of this Act [450f(a)], a contract of the tribal organization which meets this definition shall be
considered to be a mature contract;

(i) "Secretary", unless otherwise designated, means either the Secretary of Health and
Human Services or the Secretary of the Interior or both;

(j) "self-determination contract" means a contract (or grant or cooperative agreement utilized
under section 9 of this Act [450e-1]) entered into under this subchapter between a tribal organization
and the appropriate Secretary for the planning, conduct and administration of programs or services
which are otherwise provided to Indian tribes and their members pursuant to Federal law: Provided,
That except as provided [FOOTNOTE] the last proviso in section 450j(a) of this title, no contract (or
grant or cooperative agreement utilized under section 9 of this Act [450e-1]) entered into under title
| of this Act shall be construed to be a procurement contract;

[FOOTNOTE: SO IN ORIGINAL. PROBABLY SHOULD BE "PROVIDED IN'.]

(k) "State education agency" means the State board of education or other agency or officer
primarily responsible for supervision by the State of public elementary and secondary schools, or,
if there is no such officer or agency, an officer or agency designated by the Governor or by State law;

() "tribal organization" means the recognized governing body of any Indian tribe; any legally
established organization of Indians which is controlled, sanctioned, or chartered by such governing
body or which is democratically elected by the adult members of the Indian community to be served
by such organization and which includes the maximum participation of Indians in all phases of its
activities: Provided, That in any case where a contract is let or grant made to an organization to
perform services benefiting more than one Indian tribe, the approval of each such Indian tribe shall
be a prerequisite to the letting or making of such contract or grant; and

(m) "construction contract" means a fixed-price or cost-reimbursement self-determination
contract for a construction project, except that such term does not include any contract--
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(1) that is limited to providing planning services and construction management
services (or a combination of such services);

(2) for the Housing Improvement Program or roads maintenance program of the
Bureau of Indian Affairs administered by the Secretary of the Interior; or

(3) for the health facility maintenance and improvement program administered by the
Secretary of Health and Human Services.

REPORTING AND AUDIT REQUIREMENTS

SEC 5[25 USC 450c]. (a)(1) Each recipient of Federal financial assistance under this Act

shall keep such records as the appropriate Secretary shall prescribe by regulation promulgated under

sections 552 and 553 of title 5, United States Code, including records which fully disclose --

(A) the amount and disposition by such recipient of the proceeds of such assistance,

(B) the cost of the project or undertaking in connection with which such assistance
is given or used,

(C) the amount of that portion of the cost of the project or undertaking supplied by
other sources, and

(D) such other information as will facilitate an effective audit.

(2) For the purposes of this subsection, such records for a mature contract shall consist of

guarterly financial statements for the purpose of accounting for Federal funds, the annual
single-agency audit required by chapter 75 of title 31 [FOOTNOTE] United States Code, and a brief

annual program report.
[FOOTNOTE: SO IN ORIGINAL. PROBABLY SHOULD BE FOLLOWED BY A COMMA.]

(b) The Comptroller General and the appropriate Secretary, or any of their duly authorized
representatives, shall, until the expiration of three years after completion of the project or undertaking
referred to in the preceding subsection of this section, have access (for the purpose of audit and
examination) to any books, documents, papers, and records of such recipients which in the opinion
of the Comptroller General or the appropriate Secretary may be related or pertinent to the grants,
contracts, subcontracts, subgrants, or other arrangements referred to in the preceding subsection.

(c) Each recipient of Federal financial assistance referred to in subsection (a) of this section
shall make such reports and information available to the Indian people served or represented by
such recipient as and in a manner determined to be adequate by the appropriate Secretary.

(d) Except as provided in section 8 [13a] or 106(a)(3) of this Act [450j-1(a)(3)], funds paid
to a financial assistance recipient referred to in subsection (a) of this section and not expended or
used for the purposes for which paid shall be repaid to the Treasury of the United States through the
respective Secretary.
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(e) The Secretary shall report annually in writing to each tribe regarding projected and actual
staffing levels, funding obligations, and expenditures for programs operated directly by the Secretary
serving that tribe.

(F(1) For each fiscal year during which an Indian tribal organization receives or expends
funds pursuant to a contract entered into, or grant made, under this Act, the tribal organization that
requested such contract or grant shall submit to the appropriate Secretary a single-agency audit
report required by chapter 75 of title 31, United States Code.

(2) In addition to submitting a single-agency audit report pursuant to paragraph (1), a tribal
organization referred to in such paragraph shall submit such additional information concerning the
conduct of the program, function, service, or activity carried out pursuant to the contract or grant that
is the subject of the report as the tribal organization may negotiate with the Secretary.

(3) Any disagreement over reporting requirements shall be subject to the declination criteria
and procedures set forth in section 102.

PENALTIES

SEC. 6. [25 USC 450d]. Whoever, being an officer, director, agent, or employee of, or
connected in any capacity with, any recipient of a contract, subcontract, grant, or subgrant pursuant
to this Act or the Act of April 16, 1934 (48 Stat. 596), as amended (25 U.S.C. 452 et seq.),
embezzles, willfully misapplies, steals, or obtains by fraud any of the money, funds assets, or
property which are the subject of such a grant, subgrant, contract, or subcontract, shall be fined not
more than $10,000 or imprisoned for not more than two years, or both, but if the amount so
embezzled, misapplied, stolen, or obtained by fraud does not exceed $100, he shall be fined not
more than $1,000 or imprisoned not more than one year, or both.

WAGE AND LABOR STANDARDS

SEC. 7 [25 USC 450e]. (a) All laborers and mechanics employed by contractors or
subcontractors (excluding tribes and tribal organizations) in the construction, alteration, or repair,
including painting or decorating of buildings or other facilities in connection with contracts or grants
entered into pursuant to this Act, shall be paid wages at not less than those prevailing on similar
construction in the locality, as determined by the Secretary of Labor in accordance with the
Davis-Bacon Act of March 3, 1931 (46 Stat. 1494), as amended (40 U.S.C. 276a et seq.). With
respect to construction, alteration, or repair work to which the Act of March 3, 1921 is applicable
under the terms of this section, the Secretary of Labor shall have the authority and functions set forth
in Reorganization Plan Numbered 14, of 1950 (15 F.R. 3176; 64 Stat. 1267), and section 2 [40
U.S.C. 276c¢] of the Act of June 13, 1934
[48 Stat. 948].

(b) Any contract, subcontract, grant, or subgrant pursuant to this Act, the Act of April 16,
1934 (48 Stat. 596), as amended (25 U.S.C. 452 et seq.), or any other Act authorizing Federal
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contracts with or grants to Indian organizations or for the benefit of Indians, shall require that to the
greatest extent feasible --

(1) preferences and opportunities for training and employment in connection with the
administration of such contracts or grants shall be given to Indians; and

(2) preference in the award of subcontracts and subgrants in connection with the
administration of such contracts or grants shall be given to Indian organizations and to
Indian-owned economic enterprises as defined in section 3 of the Indian Financing Act of
1974 [25 U.S.C. 1452; 88 Stat. 77].

(c) Notwithstanding subsections (a) and (b), with respect to any self-determination contract,
or portion of a self-determination contract, that is intended to benefit one tribe, the tribal
employment or contract preference laws adopted by such tribe shall govern with respect to the
administration of the contract or portion of the contract.

CARRYOVER OF FUNDS

SEC. 8. Notwithstanding any other provision of law, any funds appropriated pursuant to the
Act of November 2, 1921 (42 Stat. 208), for any fiscal year which are not obligated or expended prior
to the beginning of the fiscal year succeeding the fiscal year for which such funds were appropriated
shall remain available for obligation or expenditures during such succeeding fiscal year. In the case
of amounts made available to a tribal organization under a self-determination contract, if the funds
are to be expended in the succeeding fiscal year for the purpose for which they were originally
appropriated, contracted or granted, or for which they are authorized to be used pursuant to the
provisions of section 106(a)(3), no additional justification or documentation of such purposes need
be provided by the tribal organization to the Secretary as a condition of receiving or expending such
funds.

GRANT AND COOPERATIVE AGREEMENTS

SEC 9 [25 USC 450e-1]. The provisions of this Act shall not be subject to the requirements
of chapter 63 of title 31: Provided, That a grant agreement or a cooperative agreement may be
utilized in lieu of a contract under sections 102 [450f] and 103 [450g] of this Act when mutually
agreed to by the appropriate Secretary and the tribal organization involved.
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TITLE | - INDIAN SELF-DETERMINATION ACT

SEC. 101. This title may be cited as the "Indian Self-Determination Act".

SELF-DETERMINATION CONTRACTS

SEC. 102 [25 USC 450f]. (a)(1) The Secretary is directed, upon the request of any Indian
tribe by tribal resolution, to enter into a self-determination contract or contracts with a tribal
organization to plan, conduct, and administer programs or portions thereof, including construction
programs --

(A) provided for in the Act of April 16, 1934 (48 Stat. 596), as amended (25 U.S.C.
452 et seq.);

(B) which the Secretary is authorized to administer for the benefit of Indians under
the Act of November 2, 1921 (42 Stat. 208) (25 U.S.C. 13), and any Act subsequent thereto;

(C) provided by the Secretary of Health and Human Services under the Act of August
5, 1954 (68 Stat. 674), as amended (42 U.S.C. 2001 et seq.);

(D) administered by the Secretary for the benefit of Indians for which appropriations
are made to agencies other than the Department of Health and Human Services or the
Department of the Interior; and

(E) for the benefit of Indians because of their status as Indians without regard to the
agency or office of the Department of Health and Human Services or the Department of the
Interior within which it is performed.

The programs, functions, services, or activities that are contracted under this paragraph shall include
administrative functions of the Department of the Interior and the Department of Health and Human
Services (whichever is applicable) that support the delivery of services to Indians, including those
administrative activities supportive of, but not included as part of, the service delivery programs
described in this paragraph that are otherwise contractable. The administrative functions referred
to in the preceding sentence shall be contractable without regard to the organizational level within
the Department that carries out such functions.

(2) If so authorized by an Indian tribe under paragraph (1) of this subsection, a tribal
organization may submit a proposal for a self-determination contract, or a proposal to amend or
renew a self-determination contract, to the Secretary for review. Subject to the provisions of
paragraph 4, the Secretary shall, within ninety days after receipt of the proposal, approve the
proposal and award the contract unless the Secretary provides written notification to the applicant
that contains a specific finding that clearly demonstrates that, or that is supported by a controlling
legal authority that--

(A) the service to be rendered to the Indian beneficiaries of the particular program or
function to be contracted will not be satisfactory;
(B) adequate protection of trust resources is not assured;
(C) the proposed project or function to be contracted for cannot be properly
completed or maintained by the proposed contract ;
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(D) the amount of funds proposed under the contract is in excess of the applicable
funding level for the contract, as determined under section 106(a); or
(E) the program, function, service, or activity (or portion thereof) that is the subject
of the proposal is beyond the scope of programs, functions, services, or activities covered
under paragraph (1) because the proposal includes activities that cannot lawfully be carried
out by the contractor.

Notwithstanding any other provision of law, the Secretary may extend or otherwise alter the 90-day
period specified in the second sentence of this subsection, if before the expiration of such period,
the Secretary obtains the voluntary and express written consent of the tribe or tribal organization to
extend or otherwise alter such period. The contractor shall include in the proposal of the contractor
the standards under which the tribal organization will operate the contracted program, service,
function, or activity, including in the area of construction, provisions regarding the use of licensed
and qualified architects, applicable health and safety standards, adherence to applicable Federal,
State, local, or tribal building codes and engineering standards. The standards referred to in the
preceding sentence shall ensure structural integrity, accountability of funds, adequate competition
for subcontracting under tribal or other applicable law, the commencement, performance, and
completion of the contract, adherence to project plans and specifications (including any applicable
Federal construction guidelines and manuals), the use of proper materials and workmanship,
necessary inspection and testing, and changes, modifications, stop work, and termination of the work
when warranted.

(3) Upon the request of a tribal organization that operates two or more mature
self-determination contracts, those contracts may be consolidated into one single contract.

(4) The Secretary shall approve any severable portion of a contract proposal that does not
support a declination finding described in paragraph (2). If the Secretary determines under such
paragraph that a contract proposal--

(A) proposes in part to plan, conduct, or administer a program, function, service, or
activity that is beyond the scope of programs covered under paragraph (1), or
(B) proposes a level of funding that is in excess of the applicable level determined

under section 106(a),

subject to any alteration in the scope of the proposal that the Secretary and the tribal organization
agree to, the Secretary shall, as appropriate, approve such portion of the program, function, service,
or activity as is authorized under paragraph (1) or approve a level of funding authorized under
section 106(a). If atribal organization elects to carry out a severable portion of a contract proposal
pursuant to this paragraph, subsection (b) shall only apply to the portion of the contract that is
declined by the Secretary pursuant to this subsection.

(b) Whenever the Secretary declines to enter into a self-determination contract or contracts
pursuant to subsection (a) of this section, the Secretary shall --

(1) state any objections in writing to the tribal organization,
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(2) provide assistance to the tribal organization to overcome the stated objections,
and

(3) provide the tribal organization with a hearing on the record with the right to
engage in full discovery relevant to any issue raised in the matter and the opportunity for
appeal on the objections raised, under such rules and regulations as the Secretary may
promulgate except that the tribe or tribal organization may, in lieu of filing such appeal,
exercise the option to initiate an action in a Federal district court and proceed directly to such
court pursuant to section 110(a).

(©)(1) Beginning in 1990, the Secretary shall be responsible for obtaining or providing liability
insurance or equivalent coverage, on the most cost-effective basis, for Indian tribes, tribal
organizations, and tribal contractors carrying out contracts, grant agreements and cooperative
agreements pursuant to this Act. In obtaining or providing such coverage, the Secretary shall take
into consideration the extent to which liability under such contracts or agreements are covered by
the Federal Tort Claims Act.

(2) In obtaining or providing such coverage, the Secretary shall, to the greatest extent
practicable, give a preference to coverage underwritten by Indian-owned economic enterprises as
defined in section 3 [25 U.S.C. 145 et seq] the Indian financing Act of 1974 of this title, except that,
for the purposes of this subsection, such enterprises may include non-profit corporations.

(3)(A) Any policy of insurance obtained or provided by the Secretary pursuant to this
subsection shall contain a provision that the insurance carrier shall waive any right it may have to
raise as a defense the sovereign immunity of an Indian tribe from suit, but that such waiver shall
extend only to claims the amount and nature of which are within the coverage and limits of the policy
and shall not authorize or empower such insurance carrier to waive or otherwise limit the tribe's
sovereign immunity outside or beyond the coverage or limits of the policy of insurance.

(B) No waiver of the sovereign immunity of an Indian tribe pursuant to this paragraph shall
include a waiver to the extent of any potential liability for interest prior to judgment or for punitive
damages or for any other limitation on liability imposed by the law of the State in which the alleged
injury occurs.

(d) For purposes of section 224 of the Public Health Service Act of July 1, 1944 (42 U.S.C.
233(a)), as amended by Section 4 of the Act of December 31, 1970, (84 Stat. 1870), with respect
to claims by any person, initially filed on or after December 22, 1987, whether or not such person is
an Indian or Alaska Native or is served on a fee basis or under other circumstances as permitted by
Federal law or regulations for personal injury, including death, resulting from the performance prior
to, including, or after December 22, 1987, of medical, surgical, dental, or related functions, including
the conduct of clinical studies or investigations, or for purposes of section 2679, title 28, United
States Code, with respect to claims by any such person, on or after November 29, 1990, for personal
injury, including death, resulting from the operation of an emergency motor vehicle, an Indian tribe,
a tribal organization or Indian contractor carrying out a contract, grant agreement, or cooperative
agreement under sections 102 or 103 of this Act is deemed to be part of the Public Health Service
in the Department of Health and Human Services while carrying out any such contract or agreement
and its employees (including those acting on behalf of the organization or contractor as provided
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in section 2671 of title 28, United States Code, and including an individual who provides health care
services pursuant to a personal services contract with a tribal organization for the provision of
services in any facility owned, operated, or constructed under the jurisdiction of the Indian Health
Service) are deemed employees of the Service while acting within the scope of their employment
in carrying out the contract or agreement: Provided, That such employees shall be deemed to be
acting within the scope of their employment in carrying out such contract or agreement when they
are required, by reason of such employment, to perform medical, surgical, dental or related functions
at a facility other than the facility operated pursuant to such contract or agreement, but only if such
employees are not compensated for the performance of such functions by a person or entity other
than such Indian tribe, tribal organization or Indian contractor.

(e)(1) With respect to any hearing or appeal conducted pursuant to subsection (b)(3), the
Secretary shall have the burden of proof to establish by clearly demonstrating the validity of the
grounds for declining the contract proposal (or portion thereof).

(2) Notwithstanding any other provision of law, a decision by an official of the Department
of the Interior or the Department of Health and Human Services, as appropriate (referred to in this
paragraph as the "Department') that constitutes final agency action and that relates to an appeal
within the Department that is conducted under subsection (b)(3) shall be made either--

(A) by an official of the Department who holds a position at a higher organizational
level within the Department than the level of the departmental agency (such as the Indian
Health Service or the Bureau of Indian Affairs) in which the decision that is the subject of the
appeal was made; or

(B) by an administrative judge.

GRANTS TO INDIAN TRIBAL ORGANIZATIONS OR TRIBES

SEC. 103 [25 USC 450h]. (a) The Secretary of the Interior is authorized, upon the request
of any Indian tribe (from funds appropriated for the benefit of Indians pursuant to the Act of
November 2, 1921 (25 USC 13; 42 Stat. 208), and any Act subsequent thereto) to contract with or
make a grant or grants to any tribal organization for --

(1) the strengthening or improvement of tribal government (including, but not limited
to, the development, improvement, and administration of planning, financial management,
or merit personnel systems; the improvement of tribally funded programs or activities; or the
development, construction, improvement, maintenance, preservation, or operation of tribal
facilities or resources);

(2) the planning, training, evaluation of other activities designed to improve the
capacity of a tribal organization to enter into a contract or contracts pursuant to section 102
[450f] of this Act and the additional costs associated with the initial years of operation under
such a contract or contracts; or
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(3) the acquisition of land in connection with items (1) and (2) above: Provided, That
in the case of land within Indian country (as defined in 18 USC, chapter 53) or which adjoins
on at least two sides lands held in trust by the United States for the tribe or for individual
Indians, the Secretary of Interior may (upon request of the tribe) acquire such land in trust
for the tribe.

(b) The Secretary of Health and Human Services may, in accordance with regulations
adopted pursuant to section 107 [450k] of this Act, make grants to any Indian tribe or tribal
organization for --

(1) the development, construction, operation, provision, or maintenance of adequate
health facilities or services including the training of personnel for such work, from funds
appropriated to the Indian Health Service for Indian health services or Indian health facilities;
or

(2) planning, training, evaluation or other activities designed to improve the capacity
of a tribal organization to enter into a contract or contracts pursuant to section 103 [450g]
of this Act.

(c) The provisions of any other Act notwithstanding, any funds made available to a tribal
organization under grants pursuant to this section may be used as matching shares for any other
Federal grant programs which contribute to the purposes for which grants under this section are
made.

(d) The Secretary is directed, upon the request of any tribal organization and subject to the
availability of appropriations, to provide technical assistance on a nonreimbursable basis to such tribal
organization -

(1) to develop any new self-determination contract authorized pursuant to this Act;

(2) to provide for the assumption by such tribal organization of any program, or
portion thereof, provided for in section 102(a)(1) [450f(a)(1)] of this Act; or

(3) to develop modifications to any proposal for a self-determination contract which
the Secretary has declined to approve pursuant to section 102 [450f] of this Act.

(e) The Secretary is authorized, upon the request of an Indian tribe, to make a grant to any
tribal organization for -

(1) obtaining technical assistance from providers designated by the tribal
organization, including tribal organizations that operate mature contracts, for the purposes
of program planning and evaluation, including the development of any management systems
necessary for contract management, and the development of cost allocation plans for indirect
cost rates; and

(2) the planning, designing, monitoring, and evaluating of Federal programs serving
the tribe, including Federal administrative functions.
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PERSONNEL

SEC. 104 [25 USC 450I]. (a) Section 3371(2) of chapter 33 of title 5, United States Code,
is amended (1) by deleting the work "and" immediately after the semicolon in clause (A); (2) by
deleting the period at the end of clause (B) and inserting in lieu thereof a semicolon and the word
"and"; and (3) by adding at the end thereof the following new clause:

"(C) any Indian tribe, band, nation, or other organized group or community, including
any Alaska Native village as defined in the Alaska Native Claims Settlement Act (85 Stat.
688), which is recognized as eligible for the special programs and services provided by the
United States to Indians because of their status as Indians and includes any tribal
organization as defined in Section 4(m) of the Indian Self-Determination and Education
Assistance Act."

(b) The Act of August 5, 1954 (68 Stat. 674), as amended, is further amended by adding a
new section 8 after section 7 of the Act, as follows:

"Sec. 8. In accordance with subsection (d) of section 214 of the Public Health Service Act
(58 Stat. 690), as amended, upon the request of any Indian tribe, band, group, or community,
commissioned officers of the Service may be assigned by the Secretary for the purpose of assisting
such Indian tribe, group, band, or community in carrying out the provisions of contracts with, or
grants to, tribal organizations pursuant to sections 102 and 103 of the Indian Self-Determination and
Education Assistance Act".

(c) paragraph (2) of subsection (a) of section 6 of the Military Selective Service Act of 1967
(81 Stat. 100), as amended, is amended by inserting after the words "Environmental Science
Services Administration” the words "or who are assigned to assist Indian tribes, groups, bands, or
communities pursuant to the Act of August 5, 1954 (68 Stat. 674), as amended".

(d) Section 502 of the Intergovernmental Personnel Act of 1970 (84 Stat. 1909, 1925) is
amended--

(1) by deleting the word "and" after paragraph (3);

(2) by deleting the period after paragraph (4) and inserting in lieu thereof a semicolon
and the word "and"; and

(3) by adding at the end thereof the following new paragraph:

"(5) Notwithstanding the population requirements of section 203(a) and 303(c)
of this Act, a 'local government' and a 'general local government' also mean the
recognized governing body of an Indian tribe, band, pueblo, or other organized
groups of community, including any Alaska Native village, as defined in the Alaska
Native Claims Settlement Act (85 Stat. 688), which performs substantial
governmental functions. The requirements of section 203(c) and 303(d) of this Act,
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relating to reviews by the Governor of a State, do not apply to grant applications from
the governing body of an Indian tribe, although nothing in this Act is intended to
discourage or prohibit voluntary communication and cooperation between Indian
tribes and State and local governments."

(e) Notwithstanding the provisions of sections 8347(0), 8713, and 8914 of title 5, United
States Code, executive order, or administrative regulation, an employee serving under an
appointment not limited to one year or less who leaves Federal employment to be employed by a
tribal organization, the city of St. Paul, Alaska, the city of St. George, Alaska, upon incorporation, or
the Village Corporations of St. Paul and St. George Islands established pursuant to section 8 of the
Alaska Native Claims Settlement Act (43 USC 1607), in connection with governmental or other
activities which are or have been performed by employees in or for Indian communities is entitled,
if the employee and the tribal organization so elect, to the following:

(1) To retain coverage, rights, and benefits under subchapter | of chapter 81
("Compensation for Work Injuries") of title 5, United States Code, and for this purpose his
employment with the tribal organization shall be deemed employment by the United States.
However, if an injured employee, or his dependents in case of his death, receives from the
tribal organization any payment (including an allowance, gratuity, payment under an
insurance policy for which the premium is wholly paid by the tribal organization, or other
benefit of any kind) on account of the same injury or death, the amount of that payment shall
be credited against any benefit payable under subchapter | of chapter 81 of title 5, United
States Code, as follows:

(A) payments on account of injury or disability shall be credited against
disability compensation payable to the injured employee; and

(B) payments on account of death shall be credited against death
compensation payable to dependents of the deceased employee.

(2) To retain coverage, rights, and benefits under chapter 83 ("Retirement") or
chapter 84 ("Federal Employees Retirement System") of title 5, United States Code, if
necessary employee deductions and agency contributions in payment for coverage, rights,
and benefits for the period of employment with the tribal organization are currently deposited
in the Civil Service Retirement and Disability Fund (5 USC 8348); and the period during
which coverage, rights, and benefits are retained under this paragraph is deemed creditable
service under section 8332 of title 5. United States Code, Days of unused sick leave to the
credit of an employee under a formal leave system at the time the employee leaves Federal
employment to be employed by a tribal organization remain to his credit for retirement
purposes during covered service with the tribal organization.

(3) To retain coverage, rights, and benefits under chapter 89 ("Health Insurance") of
title 5, United States Code, if necessary employee deductions and agency contributions in
payment for the coverage, rights, and benefits for the period of employment with the tribal
organization are currently deposited in the Employee's Health Benefit Fund (5 USC 8909);
and the period during which coverage, rights, and benefits are retained under this paragraph
is deemed service as an employee under chapter 89 of title 5, United States Code.
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(4) To retain coverage, rights, and benefits under chapter 87 ("Life Insurance") of title
5, United States Code, if necessary employee deductions and agency contributions in
payment for the coverage, rights, and benefits for the period of employment with the tribal
organizations are currently deposited in the Employee's Life Insurance Fund (5 USC 8714);
and the period during which coverage, rights, and benefits are retained under this paragraph
is deemed service as an employee under chapter 87 of title 5, United States Code.

(H During the period an employee is entitled to the coverage, rights, and benefits pursuant
to the preceding subsection, the tribal organization employing such employee shall deposit currently
in the appropriate funds the employee deductions and agency contributions required by paragraphs
(2), (3), and (4) of such preceding subsection.

(9) An employee who is employed by a tribal organization under subsection (e) of this section
and such tribal organization shall make the election to retain the coverages, rights, and benefits in
paragraphs (1), (2), (3), and (4) of such subsection (e) before the date of his employment by a tribal
organization. An employee who is employed by a tribal organization under subsection (e) of this
section shall continue to be entitled to the benefits of such subsection if he is employed by another
tribal organization to perform service in activities of the type described in such subsection.

(h) For the purposes of subsections (e), (f), and (g) of this section, the term "employee"
means an employee as defined in section 2105 of title 5, United States Code.

(i) The President may prescribe regulations necessary to carry out the provisions of
subsections (e), (), (g), and (h) of this section and to protect and assure the compensation,
retirement, insurance, leave, reemployment rights, and such other similar civil service employment
rights as he finds appropriate.

() Anything in sections 205 and 207 of title 18, United States Code, to the contrary
notwithstanding, officers and employees of the United States assigned to an Indian tribe as
authorized under section 3372 of title 5, United States Code, or section 2072 of the Revised Statutes
(25 USC 48) and former officers and employees of the United States employed by Indian tribes may
act as agents or attorneys for or appear on behalf of such tribes in connection wth [FOOTNOTE] any
matter pending before any department, agency, court, or commission, including any matter in which
the United States is a party or has a direct and substantial interest: Provided, That each such officer
or employee or former officer or employee must advise in writing the head of the department,
agency, court, or commission with which he is dealing or appearing on behalf of the tribe of any
personal and substantial involvement he may have had as an officer or employee of the United
States in connection with the matter involved.

[FOOTNOTE: SO IN ORIGINAL. PROBABLY SHOULD BE "WITH'.]

(k) Section 3372(a) of title 5, United States Code, is further amended to add the following to
the end thereof: "If the assigned employee fails to complete the period of assignment and there is
another employee willing and available to do so, the Secretary may assign the employee to complete
the period of assignment and may execute an agreement with the tribal organization with respect
to the replacement employee. That agreement may provide for a different period of assignment as
may be agreed to by the Secretary and the tribal organization.".
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() Section 3372 of title 5, United States Code, is further amended by adding a new
subsection (d) as follows:

"(d) Where the employee is assigned to a tribal organization, the employee shall be
eligible for promotions, periodic step-increases, additional step-increases, merit pay, and
cash awards, as defined in chapter 53 and 54 of this title, on the same basis as other
Federal employee.".

(m) The status of an Indian (as defined in section 19 of the Act of June 18, 1934 (25 USC
479; 48 Stat. 988)) appointed (except temporary appointments) to the Federal service under an
excepted appointment under the authority of section 472 of this title, or any other provision of law
granting a preference to Indians in personnel actions, shall be converted to a career appointment
in the competitive service after three years of continuous service and satisfactory performance. The
conversion shall not alter the Indian's eligibility for preference in personnel actions.

ADMINISTRATIVE PROVISIONS

Sec. 105 (a)(1) Notwithstanding any other provision of law, subject to paragraph (3), the
contracts and cooperative agreements entered into with tribal organizations pursuant to section 102
shall not be subject to Federal contracting or cooperative agreement laws (including any regulations),
except to the extent that such laws expressly apply to Indian tribes.

(2) Program standards applicable to a nonconstruction self-determination contract shall be
set forth in the contract proposal and the final contract of the tribe or tribal organization.

(3)(A) With respect to a construction contract (or a subcontract of such a construction
contract), the provisions of the Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.) and
the regulations relating to acquisitions promulgated under such Act shall apply only to the extent that
the application of such provision to the construction contract (or subcontract) is--

(i) necessary to ensure that the contract may be carried out in a satisfactory manner;
(ii) directly related to the construction activity; and
(i) not inconsistent with this Act.

(B) A list of the Federal requirements that meet the requirements of clauses (i) through (iii)
of subparagraph (A) shall be included in an attachment to the contract pursuant to negotiations
between the Secretary and the tribal organization.

(C)(i) Except as provided in subparagraph (B), no Federal law listed in clause (ii) or any other
provision of Federal law (including an Executive order) relating to acquisition by the Federal
Government shall apply to a construction contract that a tribe or tribal organization enters into under
this Act, unless expressly provided in such law.

(i) The laws listed in this paragraph are as follows:
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(D) The Federal Property and Administrative Services Act of 1949 (40 U.S.C. 471 et
seq.).

(1) Section 3709 of the Revised Statutes.

(1) Section 9(c) of the Act of Aug. 2, 1946 (60 Stat. 809, chapter 744).

(IV) Title 1l of the Federal Property and Administrative Services Act of 1949 (63 Stat.
393 et seq., chapter 288).

(V) Section 13 of the Act of Oct. 3, 1944 (58 Stat. 770; chapter 479).

(VI) Chapters 21, 25, 27, 29, and 31 of title 44, United States Code.

(VII) Section 2 of the Act of June 13, 1934 (48 Stat 948, chapter 483).

(V1) Sections 1 through 12 of the Act of June 30, 1936 (49 Stat. 2036 et seq. chapter
881).

(IX) The Service Control Act of 1965 (41 U.S.C. 351 et seq.).

(X) The Small Business Act (15 U.S.C. 631 et seq.).

(XI) Executive Order Nos. 12138, 11246, 11701 and 11758.

(b) Payments of any grants or under any contracts pursuant to sections 102 [450f] and 103
[450h] of this title may be made in advance or by way of reimbursement and in such installments and
on such conditions as the appropriate Secretary deems necessary to carry out the purposes of this
title. The transfer of funds shall be scheduled consistent with program requirements and applicable
Treasury regulations, so as to minimize the time elapsing between the transfer of such funds from
the United States Treasury and the disbursement thereof by the tribal organization, whether such
disbursement occurs prior to or subsequent to such transfer of funds. Tribal organizations shall not
be held accountable for interest earned on such funds, pending their disbursement by such
organization.

(c)(1) A self-determination contract shall be -

(A) for a term not to exceed three years in the case of other than a mature contract,
unless the appropriate Secretary and the tribe agree that a longer term would be advisable,
and

(B) for a definite or an indefinite term, as requested by the tribe (or, to the extent not
limited by tribal resolution, by the tribal organization), in the case of a mature contract. The
amounts of such contracts shall be subject to the availability of appropriations.

(2) The amounts of such contracts may be renegotiated annually to reflect changed
circumstances and factors, including, but not limited to, cost increases beyond the control of the
tribal organization.

(d)(1) Beginning in fiscal year 1990, upon the election of a tribal organization, the Secretary
shall use the calendar year as the basis for any contracts or agreements under this Act, unless the
Secretary and the Indian tribe or tribal organization agree on a different period.

(2) The Secretary shall, on or before April 1 of each year beginning in 1992, submit a report
to the Congress on the amounts of any additional obligation authority needed to implement this
subsection in the next following fiscal year.

(e) If an Indian tribe, or a tribal organization authorized by a tribe, requests retrocession of
the appropriate Secretary for any contract or portion of a contract entered into pursuant to this Act,
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unless the tribe or tribal organization rescinds the request for retrocession, such retrocession shall
become effective on--

(1) the earlier of--

(A) the date that is 1 year after the date the Indian tribe or tribal organization
submits such request; or
(B) the date on which the contract expires; or

(2) such date as may be mutually agreed by the Secretary and the Indian tribe."

(f In connection with any self-determination contract or grant made pursuant to section 102
or 103 [450f or 450h] of this title, the appropriate Secretary may--

(1) permit an Indian tribe or tribal organization in carrying out such contract or grant, to utilize
existing school buildings, hospitals, and other facilities and all equipment therein or appertaining
thereto and other personal property owned by the Government within the Secretary's jurisdiction
under such terms and conditions as may be agreed upon for their use and maintenance;

(2) donate to an Indian tribe or tribal organization title to any personal or real property found
to be excess to the needs of the Bureau of Indian Affairs, the Indian Health Service, or the General
Services Administration, except that--

(A) subject to the provisions of subparagraph (B), title to property and
equipment furnished by the Federal Government for use in the performance of the
contract or purchased with funds under any self-determination contract or grant
agreement shall, unless otherwise requested by the tribe or tribal organization, vest
in the appropriate tribe or tribal organization;

(B) if property described in subparagraph (A) has a value in excess of $5,000
at the time of the retrocession, rescission, or termination of the self-determination
contract or grant agreement, at the option of the Secretary, upon the retrocession,
rescission, or termination, title to such property and equipment shall revert to the
Department of the Interior or the Department of Health and Human Services, as
appropriate; and

(C) all property referred to in subparagraph (A) shall remain eligible for
replacement on the same basis as if title to such property were vested in the United
States; and

(3) acquire excess or surplus Government personal or real property for donation to
an Indian tribe or tribal organization if the Secretary determines the property is appropriate for use
by the tribe or tribal organization for a purpose for which a self-determination contract or grant
agreement is authorized under this Act.

(g9) The contracts authorized under section 102 [450f] of this Act and grants pursuant to
section 103 [450h] of this Act may include provisions for the performance of personal services which
would otherwise be performed by Federal employees including, but in no way limited to, functions
such as determination of eligibility of applicants for assistance, benefits, or services, and the extent



DOI/HHSINTERNAL AGENCY PROCEDURES HANDBOOK

or amount of such assistance, benefits, or services to be provided and the provisions of such
assistance, benefits, or services, all in accordance with the terms of the contract or grant and
applicable rules and regulations of the appropriate Secretary: Provided, That the Secretary shall not
make any contract which would impair his ability to discharge his trust responsibilities to any Indian
tribe or individuals.

(h) Contracts and grants with tribal organizations pursuant to sections 102 [450f] and 103
[450h] of this Act of this Act shall include provisions to assure the fair and uniform provision by such
tribal organizations of the services and assistance they provide to Indians under such contracts and
grants.

()(2) If a self-determination contract requires the Secretary to divide the administration of a
program that has previously been administered for the benefit of a greater number of tribes than are
represented by the tribal organization that is a party to the contract, the Secretary shall take such
action as may be necessary to ensure that services are provided to the tribes not served by a
self-determination contract, including program redesign in consultation with the tribal organization
and all affected tribes.

(2) Nothing in this title shall be construed to limit or reduce in any way the funding for any
program, project, or activity serving a tribe under this or other applicable Federal law. Any tribe or
tribal organization that alleges that a self-determination contract is in violation of this section may
apply the provisions of section 110.

(i) Upon providing notice to the Secretary, a tribal organization that carries out a
nonconstruction self-determination contract may propose a redesign of a program, activity, function,
or service carried out by the tribal organization under the contract, including any nonstatutory
program standard, in such manner as to best meet the local geographic, demographic, economic,
cultural, health, and institutional needs of the Indian people and tribes served under the contract.
The Secretary shall evaluate any proposal to redesign any program, activity, function, or service
provided under the contract. With respect to declining to approve a redesigned program, activity,
function, or service under this subsection, the Secretary shall apply the criteria and procedures set
forth in section 102.

(k) For purposes of section 201(a) of the Federal Property and Administrative Services Act
of 1949 (40 U.S.C. 481(a)) (relating to Federal sources of supply, including lodging providers, airlines
and other transportation providers), a tribal organization carrying out a contract, grant, or cooperative
agreement under this Act shall be deemed an executive agency when carrying out such contract,
grant, or agreement and the employees of the tribal organization shall be eligible to have access to
such sources of supply on the same basis as employees of an executive agency have such access.

(N(1) Upon the request of an Indian tribe or tribal organization, the Secretary shall enter into
a lease with the Indian tribe or tribal organization that holds title to, a leasehold interest in, or a trust
interest in, a facility used by the Indian tribe or tribal organization for the administration and delivery
of services under this Act.

(2) The Secretary shall compensate each Indian tribe or tribal organization that enters into
a lease under paragraph (1) for the use of the facility leased for the purposes specified in such
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paragraph. Such compensation may include rent, depreciation based on the useful life of the facility,
principal and interest paid or accrued, operation and maintenance expenses, and such other
reasonable expenses that the Secretary determines, by regulation, to be allowable.

(m)(1) Each construction contract requested, approved, or awarded under this Act shall be
subject to--

(A) except as otherwise provided in this Act, the provisions of this Act, other than
sections 102(a)(2), 106(l), 108 and 109; and

(B) section 314 of the Department of the Interior and Related Agencies Appropriations
Act, 1991 (104 Stat. 1959).

(2) In providing technical assistance to tribes and tribal organizations in the development of
construction contract proposals, the Secretary shall provide, not later than 30 days after receiving
a request from a tribe or tribal organization, all information available to the Secretary regarding the
construction project, including construction drawings, maps, engineering reports, design reports,
plans of requirements, cost estimates, environmental assessments or environmental impact reports,
and archaeological reports.

(3) Prior to finalizing a construction contract proposal pursuant to section 102(a), and upon
request of the tribe or tribal organization that submits the proposal, the Secretary shall provide for
a precontract negotiation phase in the development of a contract proposal. Such phase shall
include, at a minimum, the following elements:

(A) The provision of technical assistance pursuant to section 103 and paragraph (2).

(B) A joint scoping session between the Secretary and the tribe or tribal organization
to review all plans, specifications, engineering reports, cost estimates, and other information
available to the parties, for the purpose of identifying all areas of agreement and
disagreement.

(C) An opportunity for the Secretary to revise the plans, designs, or cost estimates
of the Secretary in response to concerns raised, or information provided by, the tribe or tribal
organization.

(D) A negotiation session during which the Secretary and the tribe or tribal
organization shall seek to develop a mutually agreeable contract proposal.

(E) Upon the request of the tribe or tribal organization, the use of an alternative
dispute resolution mechanism to seek resolution of all remaining areas of disagreement
pursuant to the dispute resolution provisions under subchapter IV of chapter 5 of title 5,
United States Code.

(F) The submission to the Secretary by the tribe or tribal organization of a final
contract proposal pursuant to section 102(a).

(4)(A) Subiject to subparagraph (B), in funding a fixed-price construction contract pursuant
to section 106(a), the Secretary shall provide for the following:

() The reasonable costs to the tribe or tribal organization for general administration
incurred in connection with the project that is the subject of the contract.
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(i) The ability of the contractor that carries out the construction contract to make a
reasonable profit, taking into consideration the risks associated with carrying out the contract
and other relevant considerations.

(B) In establishing a contract budget for a construction project, the Secretary shall not be
required to separately identify the components described in clauses (i) and (ii) of subparagraph (A).

(C) The total amount awarded under a construction contract shall reflect an overall fair and
reasonable price to the parties, including the following costs:

() The reasonable costs to the tribal organization of performing the contract, taking
into consideration the terms of the contract and the requirements of this Act and any other
applicable law.

(i) The costs of preparing the contract proposal and supporting cost data.

(iii) The costs associated with auditing the general and administrative costs of the
tribal organization associated with the management of the construction contract.

(iv) In the case of a fixed-price contract, a fair profit determined by taking into
consideration the relevant risks and local market conditions.

(v) If the Secretary and the tribe or tribal organization are unable to develop a
mutually agreeable construction contract proposal pursuant to the procedures set forth in this
subsection, the tribe or tribal organization may submit a final contract  proposal to the
Secretary. Not later than 30 days after receiving such final contract proposal, the Secretary
shall approve the contract proposal and award the contract, unless, during such period the
Secretary declines the proposal pursuant to sections 102(a)(2) and 102(b) of section 102
(including providing opportunity for an appeal pursuant to section 102(b)).

(n) Notwithstanding any other provision of law, the rental rates for housing provided to an
employee by the Federal Government in Alaska pursuant to a self-determination contract shall be
determined on the basis of--

(1) the reasonable value of the quarters and facilities (as such terms are defined
under section 5911 of title 5, United States Code) to such employee, and

(2) the circumstances under which such quarters and facilities are provided to such
employee,

as based on the cost of comparable private rental housing in the nearest established community with
a year-round population of 1,500 or more individuals.

[CONTRACT FUNDING]

SEC. 106 [25 USC 450j-1]. (a)(1) The amount of funds provided under the terms of
self-determination contracts entered into pursuant to this Act shall not be less than the appropriate
Secretary would have otherwise provided for the operation of the programs or portions thereof for
the period covered by the contract, without regard to any organizational level within the Department
of the Interior or the Department of Health and Human Services, as appropriate, at which the
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program, function, service, or activity or portion thereof, including supportive administrative functions
that are otherwise contractable, is operated.

(2) There shall be added to the amount required by paragraph (1) contract support costs
which shall consist of an amount for the reasonable costs for activities which must be carried on by
a tribal organization as a contractor to ensure compliance with the terms of the contract and prudent
management, but which -

(A) normally are not carried on by the respective Secretary in his direct operation of
the program; or

(B) are provided by the Secretary in support of the contracted program from
resources other than those under contract.

(3)(A) The contract support costs that are eligible costs for the purposes of receiving funding
under this Act shall include the costs of reimbursing each tribal contractor for reasonable and
allowable costs of--

(i) direct program expenses for the operation of the Federal program that is the
subject of the contract, and

(i) any additional administrative or other expense related to the overhead incurred
by the tribal contractor in connection with the operation of the Federal program, function,
service, or activity pursuant to the contract, except that such funding shall not duplicate any
funding provided under section 106(a)(1).

(B) On an annual basis, during such period as a tribe or tribal organization operates a Federal
program, function, service, or activity pursuant to a contract entered into under this Act, the tribe or
tribal organization shall have the option to negotiate with the Secretary the amount of funds that the
tribe or tribal organization is entitled to receive under such contract pursuant to this paragraph.

(4) For each fiscal year during which a self-determination contract is in effect, any savings
attributable to the operation of a Federal program, function, service, or activity under a
self-determination contract by a tribe or tribal organization (including a cost reimbursement
construction contract) shall--

(A) be used to provide additional services or benefits under the contract; or
(B) be expended by the tribe or tribal organization in the succeeding fiscal year, as
provided in section 8.

(5) Subiject to paragraph (6), during the initial year that a self-determination contract is in
effect, the amount required to be paid under paragraph (2) shall include startup costs consisting of
the reasonable costs that have been incurred or will be incurred on a one-time basis pursuant to the
contract necessary--

(A) to plan, prepare for, and assume operation of the program, function, service, or
activity that is the subject of the contract; and
(B) to ensure compliance with the terms of the contract and prudent management.
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(6) Costs incurred before the initial year that a self- determination contract is in effect may
not be included in the amount required to be paid under paragraph (2) if the Secretary does not
receive a written notification of the nature and extent of the costs prior to the date on which such
costs are incurred.

(b) The amount of funds required by subsection (a)--

(1) shall not be reduced to make funding available for contract monitoring or
administration by the Secretary;

(2) shall not be reduced by the Secretary in subsequent years except pursuant to--

(A) a reduction in appropriations from the previous fiscal year for the program
or function to be contracted;

(B) a directive in the statement of the managers accompanying a conference
report on an appropriation bill or continuing resolution;

(C) a tribal authorization;

(D) a change in the amount of pass-through funds needed under a contract;
or

(E) completion of a contracted project, activity, or program;

(3) shall not be reduced by the Secretary to pay for Federal functions, including, but
not limited to, Federal pay costs, Federal employee retirement benefits, automated data processing,
contract technical assistance or contract monitoring;

(4) shall not be reduced by the Secretary to pay for the costs of Federal personnel
displaced by a self-determination contract; and

(5) may, at the request of the tribal organization, be increased by the Secretary if
necessary to carry out this Act or as provided in section 105(c)[450j(c)]. Notwithstanding any other
provision in this Act, the provision of funds under this Act is subject to the availability of
appropriations and the Secretary is not required to reduce funding for programs, projects, or
activities serving a tribe to make funds available to another tribe or tribal organization under this Act.

(c) The Secretary shall provide an annual report in writing on or before May 15 of each year
to the Congress on the implementation of this Act. Such report shall include --

(1) an accounting of the total amounts of funds provided for each program and budget
activity for direct program costs and contract support costs of tribal organizations under
self-determination contracts during the previous fiscal year;

(2) an accounting of any deficiency of funds needed to provide required contract
support costs to all contractors for the current fiscal year;

(3) the indirect costs rate and type of rate for each tribal organization negotiated with
the appropriate Secretary;
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(4) the direct cost base and type of base from which the indirect cost rate is
determined for each tribal organization;

(5) the indirect cost pool amounts and the types of costs included in the indirect cost
pools ; and

(6) an accounting of any deficiency of funds needed to maintain the preexisting level
of services to any tribes affected by contracting activities under this Act, and a statement of the
amount of funds needed for transitional purposes to enable contractors to convert from a Federal
fiscal year accounting cycle to a different accounting cycle, as authorized by section 105(d).

(d)(1) Where a tribal organization's allowable indirect cost recoveries are below the level of
indirect costs that the tribal organizations should have received for any given year pursuant to its
approved indirect cost rate, and such shortfall is the result of lack of full indirect cost funding by any
Federal, State, or other agency, such shortfall in recoveries shall not form the basis for any
theoretical over-recovery or other adverse adjustment to any future years' indirect cost rate or
amount for such tribal organization, nor shall any agency seek to collect such shortfall from the tribal
organization.

(2) Nothing in this subsection shall be construed to authorize the Secretary to fund less than
the full amount of need for indirect costs associated with a self-determination contract.

(e) Indian tribes and tribal organizations shall not be held liable for amounts of indebtedness
attributable to theoretical or actual under-recoveries or theoretical over-recoveries of indirect costs,
as defined in Office of Management and Budget Circular A-87, incurred for fiscal years prior to fiscal
year 1992.

() Any right of action or other remedy (other than those relating to a criminal offense) relating
to any disallowance of costs shall be barred unless the Secretary has given notice of any such
disallowance within three hundred and sixty-five days of receiving any required annual single agency
audit report or, for any period covered by law or regulation in force prior to enactment of Chapter 75
of title 31, United States Code, any other required final audit report. Such notice shall set forth the
right of appeal and hearing to the board of contract appeals pursuant to section 110 [450m-1]. For
the purpose of determining the 365-day period specified in this paragraph, an audit report shall be
deemed to have been received on the date of actual receipt by the Secretary, if, within 60 days after
receiving the report, the Secretary does not give notice of a determination by the Secretary to reject
the single-agency report as insufficient due to noncompliance with chapter 75 of title 31, United
States Code, or noncompliance with any other applicable law. Nothing in this subsection shall be
deemed to enlarge the rights of the Secretary with respect to section 16 of the Indian Reorganization
Act of June 18, 1934 (25 USC 476, 48 Stat. 984).

(9) Upon the approval of a self-determination contract, the Secretary shall add to the contract
the full amount of funds to which the contractor is entitled under section 106(a), subject to
adjustments for each subsequent year that such tribe or tribal organization administers a Federal
program, function, service, or activity under such contract.
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(h) In calculating the indirect costs associated with a self-determination contract for a
construction program, the Secretary shall take into consideration only those costs associated with
the administration of the contract and shall not take into consideration those moneys actually passed
on by the tribal organization to construction contractors and subcontractors.

() On an annual basis, the Secretary shall consult with, and solicit the participation of, Indian
tribes and tribal organizations in the development of the budget for the Indian Health Service and the
Bureau of Indian Affairs (including participation of Indian tribes and tribal organizations in formulating
annual budget requests that the Secretary submits to the President for submission to Congress
pursuant to section 1105 of title 31, United States Code).

() Notwithstanding any other provision of law, a tribal organization may use funds provided
under a self-determination contract to meet matching or cost participation requirements under other
Federal and non-Federal programs.

(k) Without intending any limitation, a tribal organization may, without the approval of the
Secretary, expend funds provided under a self-determination contract for the following purposes, to
the extent that the expenditure of the funds is supportive of a contracted program:

(1) Depreciation and use allowances not otherwise specifically prohibited by law,
including the depreciation of facilities owned by the tribe or tribal organization.

(2) Publication and printing costs.

(3) Building, realty, and facilities costs, including rental costs or mortgage expenses.
(4) Automated data processing and similar equipment or services.

(5) Costs for capital assets and repairs.

(6) Management studies.

(7) Professional services, other than services provided in connection with judicial
proceedings by or against the United States.

(8) Insurance and indemnification, including insurance covering the risk of loss of or
damage to property used in connection with the contract without regard to the ownership of
such property.

(9) Costs incurred to raise funds or contributions from non-Federal sources for the
purpose of furthering the goals and objectives of the self-determination contract.

(10) Interest expenses paid on capital expenditures such as buildings, building
renovation, or acquisition or fabrication of capital equipment, and interest expenses on loans
necessitated due to delays by the Secretary in providing funds under a contract.
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(11) Expenses of a governing body of a tribal organization that are attributable to the
management or operation of programs under this Act.

(12) Costs associated with the management of pension funds, self-insurance funds,
and other funds of the tribal organization that provide for participation by the Federal
Government.

(N(1) The Secretary may only suspend, withhold, or delay the payment of funds for a period
of 30 days beginning on the date the Secretary makes a determination under this paragraph to a
tribal organization under a self-determination contract, if the Secretary determines that the tribal
organization has failed to substantially carry out the contract without good cause. In any such case,
the Secretary shall provide the tribal organization with reasonable advance written notice, technical
assistance (subject to available resources) to assist the tribal organization, a hearing on the record
not later than 10 days after the date of such determination or such later date as the tribal
organization shall approve, and promptly release any funds withheld upon subsequent compliance.

(2) With respect to any hearing or appeal conducted pursuant to this subsection, the
Secretary shall have the burden of proof to establish by clearly demonstrating the validity of the
grounds for suspending, withholding, or delaying payment of funds.

(m) The program income earned by a tribal organization in the course of carrying out a
self-determination contract--

(1) shall be used by the tribal organization to further the general purposes of the
contract; and

(2) shall not be a basis for reducing the amount of funds otherwise obligated to the
contract.

(n) To the extent that programs, functions, services, or activities carried out by tribal
organizations pursuant to contracts entered into under this Act reduce the administrative or other
responsibilities of the Secretary with respect to the operation of Indian programs and result in
savings that have not otherwise been included in the amount of contract funds determined under
subsection (a), the Secretary shall make such savings available for the provision of additional
services to program beneficiaries, either directly or through contractors, in a manner equitable to
both direct and contracted programs.

(o) Notwithstanding any other provision of law (including any regulation), a tribal organization
that carries out a self-determination contract may, with respect to allocations within the approved
budget of the contract, rebudget to meet contract requirements, if such rebudgeting would not have
an adverse effect on the performance of the contract.

PROMULGATION OF RULES AND REGULATIONS
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SEC 107 [25 USC 450k]. (a)(1) Except as may be specifically authorized in this subsection,
or in any other provision of this Act, the Secretary of the Interior and the Secretary of Health and
Human Services may not promulgate any regulation, nor impose any nonregulatory requirement,
relating to self-determination contracts or the approval, award, or declination of such contracts,
except that the Secretary of the Interior and the Secretary of Health and Human Services may
promulgate regulations under this Act relating to chapter 171 of title 28, United States Code,
commonly known as the "Federal Tort Claims Act", the Contract Disputes Act of 1978 (41 U.S.C. 601
et seq.), declination and waiver procedures, appeal procedures, reassumption procedures,
discretionary grant procedures for grants awarded under section 103, property donation procedures
arising under section 105(f), internal agency procedures relating to the implementation of this Act,
retrocession and tribal organization relinquishment procedures, contract proposal contents, conflicts
of interest, construction, programmatic reports and data requirements, procurement standards,
property management standards, and financial management standards.

(2)(A) The regulations promulgated under this Act, including the regulations referred to in this
subsection, shall be promulgated-

() in conformance with sections 552 and 553 of title 5, United States Code and
subsections (c), (d), and (e) of this section; and
(ii) as a single set of regulations in title 25 of the Code of Federal Regulations.

(B) The authority to promulgate regulations set forth in this Act shall expire if final regulations
are not promulgated within 18 months after the date of enactment of the Indian Self-Determination
Contract Reform Act of 1994.

(b) The provisions of this Act shall supersede any conflicting provisions of law (including any
conflicting regulations) in effect on the day before the date of enactment of the Indian
Self-Determination Contract Reform Act of 1994, and the Secretary is authorized to repeal any
regulation inconsistent with the provisions of this Act. [FOOTNOTE]

[FOOTNOTE: PuBLIC LAW 103-435 FURTHER AMENDED THE INDIAN SELF DETERMINATION ACT BY
PROVIDING THAT "SECTION 107(B)(2)" BE AMENDED BY STRIKING "COMMITTEE ON INTERIOR AND INSULAR
AFFAIRS" AND INSERTING " COMMITTEE ON NATURAL RESOURCES". SECTION 107(B)(2) WAS REPEALED
BY PuBLIC LAw 103-413.]

(c) The Secretary of the Interior and the Secretary of Health and Human Services are
authorized, with the participation of Indian tribes and tribal organizations, to revise and amend any
rules or regulations promulgated pursuant to this section: Provided, That prior to any revision or
amendment to such rules or regulations, the respective Secretary or Secretaries shall present the
proposed revision or amendment to the Committees on Interior and Insular Affairs [FOOTNOTE 1] of
the United States Senate and House of Representatives and shall, to the extent practicable, consult
with appropriate national or regional Indian organizations and shall publish any proposed revisions
in the Federal Register not less than sixty days prior to the effective date of such rules and
regulations in order to provide adequate notice to, and receive comments from, other interested
parties.
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(d)(1) In drafting and promulgating regulations as provided in subsection (a) (including
drafting and promulgating any revised regulations), the Secretary of the Interior and the Secretary
of Health and Human Services shall confer with, and allow for active participation by, representatives
of Indian tribes, tribal organizations, and individual tribal members.

(2)(A) In carrying out rulemaking processes under this Act, the Secretary of the Interior and
the Secretary of Health and Human Services shall follow the guidance of--

(i) subchapter Il of chapter 5 of title 5, United States Code, commonly known as the
"Negotiated Rulemaking Act of 1990"; and

(i) the recommendations of the Administrative Conference of the United States
numbered 82-4 and 85-5 entitled "Procedures for Negotiating Proposed Regulations" under
sections 305.82-4 and 305.85-5 of title 1, Code of Federal Regulations, and any successor
recommendation or law (including any successor regulation).

(B) The tribal participants in the negotiation process referred to in subparagraph (A) shall be
nominated by and shall represent the groups described in this paragraph and shall include tribal
representatives from all geographic regions.

(C) The negotiations referred to in subparagraph (B) shall be conducted in a timely manner.
Proposed regulations to implement the amendments made by the Indian Self-Determination Contract
Reform Act of 1994 shall be published in the Federal Register by the Secretary of the Interior and
the Secretary of Health and Human Services not later than 180 days after the date of enactment of
such Act.

(D) Notwithstanding any other provision of law (including any regulation), the Secretary of the
Interior and the Secretary of Health and Human Services are authorized to jointly establish and fund
such interagency committees or other interagency bodies, including advisory bodies comprised of
tribal representatives, as may be necessary or appropriate to carry out the provisions of this Act.

(E) If the Secretary determines that an extension of the deadlines under subsection (a)(2)(B)
and subparagraph (C) of this paragraph is appropriate, the Secretary may submit proposed
legislation to Congress for the extension of such deadlines.

(e) The Secretary may, with respect to a contract entered into under this Act, make
exceptions in the regulations promulgated to carry out this Act, or waive such regulations, if the
Secretary finds that such exception or waiver is in the best interest of the Indians served by the
contract or is consistent with the policies of this Act, and is not contrary to statutory law. In reviewing
each request, the Secretary shall follow the timeline, findings, assistance, hearing, and appeal
procedures set forth in section 102.

CONTRACT OR GRANT SPECIFICATIONS.

SEC. 108 [25 USC 450I]. (a) Each self-determination contract entered into under this Act
shall--

(1) contain, or incorporate by reference, the provisions of the model agreement
described in subsection (c) (with modifications where indicated and the blanks appropriately
filled in), and
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(2) contain such other provisions as are agreed to by the parties.

(b) Notwithstanding any other provision of law, the Secretary may make payments pursuant
to section 1(b)(6) of such model agreement. As provided in section 1(b)(7) of the model agreement,
the records of the tribal government or tribal organization specified in such section shall not be
considered Federal records for purposes of chapter 5 of title 5, United States Code.

(c) The model agreement referred to in subsection (a)(1) reads as follows:

" SECTION 1. AGREEMENT BETWEEN THE SECRETARY AND THE XX TRIBAL GOVERNMENT
" (a) AUTHORITY AND PURPOSE.--

"(1) AUTHORITY.--This agreement, denoted a Self-Determination Contract (referred
to in this agreement as the "Contract"), is entered into by the Secretary of the Interior or the
Secretary of Health and Human Services (referred to in this agreement as the "Secretary"),
for and on behalf of the United States pursuant to title | of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450 et seq.) and by the authority of the [insert name]
tribal government or tribal organization (referred to in this agreement as the "Contractor").
The provisions of title | of the Indian Self-Determination and Education Assistance Act (25
U.S.C. 450 et seq.) are incorporated in this agreement.

"(2) PURPOSE.--Each provision of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450 et seq.) and each provision of this Contract shall be liberally
construed for the benefit of the Contractor to transfer the funding and the following related
functions, services, activities, and programs (or portions thereof), that are otherwise
contractable under section 102(a) of such Act, including all related administrative functions,
from the Federal Government to the Contractor: (List functions, services, activities, and
programs).

"(b) TERMS, PROVISIONS, AND CONDITIONS.--

"(1) TERM.--Pursuant to section 105(c)(1) of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450j(c)(1)), the term of this contract shall be [insert
number of years] years on 105(d)(1) of such Act (25 U.S.C. 450j(d)), upon the election by the
Contractor, the period of this Contract shall be determined on the basis of a calendar year,
unless the Secretary and the Contractor agree on a different period in the annual funding
agreement incorporated by reference in subsection (f)(2).

"(2) EFFECTIVE DATE.--This Contract shall become effective upon the date of the
approval and execution by the Contractor and the Secretary, unless the Contractor and the
Secretary agree on an effective date other than the date specified in this paragraph.

"(3) PROGRAM STANDARD.--The Contractor agrees to administer the program,
services, functions and activities (or portions thereof) listed in subsection (a)(2) of the
Contract in conformity with the following standards: (list standards).
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"(4) FUNDING AMOUNT.--Subject to the availability of appropriations, the Secretary
shall make available to the Contractor the total amount specified in the annual funding
agreement incorporated by reference in subsection (f)(2). Such amount shall not be less
than the applicable amount determined pursuant to section 106(a) of the Indian
Self-Determination and Education Assistance Act (25 U.S.C. 450j-I).

"(5) LIMITATION OF COSTS.--The Contractor shall not be obligated to continue
performance that requires an expenditure of funds in excess of the amount of funds awarded
under this Contract. If, at any time, the Contractor has reason to believe that the total
amount required for performance of this Contract or a specific activity conducted under this
Contract would be greater than the amount of funds awarded under this Contract, the
Contractor shall provide reasonable notice to the appropriate Secretary. If the appropriate
Secretary does not take such action as may be necessary to increase the amount of funds
awarded under this Contract, the Contractor may suspend performance of the Contract until
such time as additional funds are awarded.

"(6) PAYMENT.--

"(A) IN GENERAL.--Payments to the Contractor under this Contract shall--
"(i) be made as expeditiously as practicable; and
"(ii) include financial arrangements to cover funding during periods
covered by joint resolutions adopted by Congress making continuing
appropriations, to the extent permitted by such resolutions.

"(B) QUARTERLY, SEMIANNUAL, LUMP-SUM, AND OTHER METHODS
OF PAYMENT .--

"(i) IN GENERAL.--Pursuant to section 108(b) of the Indian
Self-Determination and Education Assistance Act, and notwithstanding any
other provision of law, for each fiscal year covered by this Contract, the
Secretary shall make available to the Contractor the funds specified for the
fiscal year under the annual funding agreement incorporated by reference
pursuant to subsection (f)(2) by paying to the Contractor, on a quarterly basis,
one-quarter of the total amount provided for in the annual funding agreement
for that fiscal year, in a lump-sum payment or as semiannual payments, or
any other method of payment authorized by law, in accordance with such
method as may be requested by the Contractor and specified in the annual
funding agreement.

"(ii) METHOD OF QUARTERLY PAYMENT.--If quarterly payments
are specified in the annual funding agreement incorporated by reference
pursuant to subsection (f)(2), each quarterly payment made pursuant to
clause (i) shall be made on the first day of each quarter of the fiscal year,
except that in any case in which the Contract year coincides with the Federal
fiscal year, payment for the first quarter shall be made not later than the date
that is 10 calendar days after the date on which the Office of Management
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and Budget apportions the appropriations for the fiscal year for the programs,
services, functions, and activities subject to this Contract.

"(iii) APPLICABILITY.--Chapter 39 of title 31, United States Code,
shall apply to the payment of funds due under this Contract and the annual
funding agreement referred to in clause (i).

"(7) RECORDS AND MONITORING.--

"(A) IN GENERAL.--Except for previously provided copies of tribal records
that the Secretary demonstrates are clearly required to be maintained as part of the
recordkeeping system of the Department of the Interior or the Department of Health
and Human Services (or both), records of the Contractor shall not be considered
Federal records for purposes of chapter 5 of title 5, United States Code.

"(B) RECORDKEEPING SYSTEM.--The Contractor shall maintain a
recordkeeping system and, upon reasonable advance request, provide reasonable
access to such records to the Secretary.

"(C) RESPONSIBILITIES OF CONTRACTOR.--The Contractor shall be
responsible for managing the day-to-day operations conducted under this Contract
and for monitoring activities conducted under this Contract to ensure compliance with
the Contract and applicable Federal requirements. With respect to the monitoring
activities of the Secretary, the routine monitoring visits shall be limited to not more
than one performance monitoring visit for this Contract by the head of each operating
division, departmental bureau, or departmental agency, or duly authorized
representative of such head unless--

"(i) the Contractor agrees to one or more additional visits; or

"(ii) the appropriate official determines that there is reasonable cause
to believe that grounds for reassumption of the Contract, suspension of
Contract payments, or other serious Contract performance deficiency may
exist.

No additional visit referred to in clause (ii) shall be made until such time as reasonable
advance notice that includes a description of the nature of the problem that requires the
additional visit has been given to the Contractor.

"(8) PROPERTY.--

"(A) IN GENERAL.--As provided in section 105(f) of the Indian
Self-Determination and Education Assistance Act (25 U.S.C. 450j(f)), at the request
of the Contractor, the Secretary may make available, or transfer to the Contractor,
all reasonably divisible real property, facilities, equipment, and personal property that
the Secretary has used to provide or administer the programs, services, functions,
and activities covered by this Contract. A mutually agreed upon list specifying the
property, facilities, and equipment so furnished shall also be prepared by the
Secretary, with the concurrence of the Contractor, and periodically revised by the
Secretary, with the concurrence of the Contractor.
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"(B) RECORDS.--The Contractor shall maintain a record of all property
referred to in subparagraph (A) or other property acquired by the Contractor under
section 105(f)(2)(A) of such Act for purposes of replacement.

"(C) JOINT USE AGREEMENTS.--Upon the request of the Contractor, the
Secretary and the Contractor shall enter into a separate joint use agreement to
address the shared use by the parties of real or personal property that is not
reasonably divisible.

"(D) ACQUISITION OF PROPERTY.--The Contractor is granted the authority
to acquire such excess property as the Contractor may determine to be appropriate
in the judgment of the Contractor to support the programs, services, functions, and
activities operated pursuant to this Contract.

"(E) CONFISCATED OR EXCESS PROPERTY.--The Secretary shall assist
the Contractor in obtaining such confiscated or excess property as may become
available to tribes, tribal organizations, or local governments.

"(F) SCREENER IDENTIFICATION CARD.--A screener identification card
(General Services Administration form numbered 2946) shall be issued to the
Contractor not later than the effective date of this Contract. The designated official
shall, upon request, assist the Contractor in securing the use of the card.

"(G) CAPITAL EQUIPMENT.--The Contractor shall determine the capital
equipment, leases, rentals, property, or services the Contractor requires to perform
the obligations of the Contractor under this subsection, and shall acquire and
maintain records of such capital equipment, property rentals, leases, property, or
services through applicable procurement procedures of the Contractor.

"(9) AVAILABILITY OF FUNDS.--Notwithstanding any other provision of law, any
funds provided under this Contract--

"(A) shall remain available until expended; and
"(B) with respect to such funds, no further--

"(i) approval by the Secretary, or
"(ii) justifying documentation from the Contractor, shall be required
prior to the expenditure of such funds.

"(10) TRANSPORTATION.--Beginning on the effective date this Contract, the
Secretary shall authorize the Contractor to obtain interagency motor pool vehicles and
related services for performance of any activities carried out under this Contract.

"(11) FEDERAL PROGRAM GUIDELINES, MANUALS, OR POLICY
DIRECTIVES.--Except as specifically provided in the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450 et seq.) the Contractor is not required to abide by
program guidelines, manuals, or policy directives of the Secretary, unless otherwise agreed
to by the Contractor and the Secretary, or otherwise required by law.

"(12) DISPUTES.--
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"(A) THIRD-PARTY MEDIATION DEFINED.--For the purposes of this
Contract, the term "third-party mediation" means a form of mediation whereby the
Secretary and the Contractor nominate a third party who is not employed by or
significantly involved with the Secretary of the Interior, the Secretary of Health and
Human Services, or the Contractor, to serve as a third-party mediator to mediate
disputes under this Contract.

"(B) ALTERNATIVE PROCEDURES.--In addition to, or as an alternative to,
remedies and procedures prescribed by section 110 of the Indian Self-Determination
and Education Assistance Act (25 U.S.C. 450m-1), the parties to this Contract may
jointly--

"(i) submit disputes under this Contract to third-party mediation;

"(ii) submit the dispute to the adjudicatory body of the Contractor,
including the tribal court of the Contractor;

"(iii) submit the dispute to mediation processes provided for under the
laws, policies, or procedures of the Contractor; or

"(iv) use the administrative dispute resolution processes authorized
in subchapter IV of chapter 5 of title 5, United States Code.

"(C) EFFECT OF DECISIONS.--The Secretary shall be bound by decisions
made pursuant to the processes set forth in subparagraph (B), except that the
Secretary shall not be bound by any decision that significantly conflicts with the
interests of Indians or the United States.

"(13) ADMINISTRATIVE PROCEDURES OF CONTRACTOR.--Pursuant to the Indian
Civil Rights Act of 1968 (25 U.S.C. 1301 et seq.), the laws, policies, and procedures of the
Contractor shall provide for administrative due process (or the equivalent administrative due
process) with respect to programs, services, functions, and activities that are provided by the
Contractor pursuant to this Contract.

"(14) SUCCESSOR ANNUAL FUNDING AGREEMENT.--

"(A) IN GENERAL.--Negotiations for a successor annual funding agreement,
provided for in subsection (f)(2), shall begin not later than 120 days prior to the
conclusion of the preceding annual funding agreement. Except as provided in
section 105(c)(2) of the Indian Self-Determination and Education Assistance Act (25
U.S.C. 450j(c)(2)) the funding for each such successor annual funding agreement
shall only be reduced pursuant to section 106(b) of such Act (25 U.S.C. 450j-1(b)).

"(B) INFORMATION.--The Secretary shall prepare and supply relevant
information, and promptly comply with any request by the Contractor for information
that the Contractor reasonably needs to determine the amount of funds that may be
available for a successor annual funding agreement, as provided for in subsection
(N(2) of this Contract.

"(15) CONTRACT REQUIREMENTS; APPROVAL BY SECRETARY .--
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"(A) IN GENERAL.--Except as provided in subparagraph (B), for the term of
the Contract, section 2103 of the Revised Statutes (25 U.S.C. 81) and section 16 of
the Act of June 18, 1934 (48 Stat. 987, chapter 576; 25 U.S.C. 476), shall not apply
to any contract entered into in connection with this Contract.

"(B) REQUIREMENTS.--Each Contract entered into by the Contractor with
a third party in connection with performing the obligations of the Contractor under this
Contract shall--

"(i) be in writing;

"(ii) identify the interested parties, the authorities of such parties, and
purposes of the Contract;

"(iii) state the work to be performed under the Contract; and

"(iv) state the process for making any claim, the payments to be
made, and the terms of the Contract, which shall be fixed.

"(c) OBLIGATION OF THE CONTRACTOR.--

"(1) CONTRACT PERFORMANCE.--Except as provided in subsection (d)(2), the
Contractor shall perform the services, functions, and activities as provided in the annual
funding agreement under subsection (f)(2) of this Contract.

"(2) AMOUNT OF FUNDS.--The total amount of funds to be paid under this Contract
pursuant to section 106(a) shall be determined in an annual funding agreement entered into
between the Secretary and the Contractor, which shall be incorporated into this Contract.

"(3) CONTRACTED PROGRAMS.--Subject to the availability of appropriated funds,
the Contractor shall administer the programs, services, functions, and activities identified in
this Contract and funded through the annual funding agreement under subsection (f)(2).

"(4) TRUST SERVICES FOR INDIVIDUAL INDIANS.--

"(A) IN GENERAL.--To the extent that the annual funding agreement provides
funding for the delivery of trust services to individual Indians that have been provided
by the Secretary, the Contractor shall maintain at least the same level of service as
the Secretary provided for such individual Indians, subject to the availability of
appropriated funds for such services.

"(B) TRUST SERVICES TO INDIVIDUAL INDIANS.--For the purposes of this
paragraph only, the term “trust services for individual Indians' means only those
services that pertain to land or financial management connected to individually held
allotments.

"(5) FAIR AND UNIFORM SERVICES.--The Contractor shall provide services under
this Contract in a fair and uniform manner and shall provide access to an administrative or
judicial body empowered to adjudicate or otherwise resolve complaints, claims, and
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grievances brought by program beneficiaries against the Contractor arising out of the
performance of the Contract.

"(d) OBLIGATION OF THE UNITED STATES.--
"(1) TRUST RESPONSIBILITY .--

"(A) IN GENERAL.--The United States reaffirms the trust responsibility of the
United States to the XX Indian tribe(s) to protect and conserve the trust resources of
the Indian tribe(s) and the trust resources of individual Indians.

"(B) CONSTRUCTION OF CONTRACT.--Nothing in this Contract may be
construed to terminate, waive, modify, or reduce the trust responsibility of the United
States to the tribe(s) or individual Indians. The Secretary shall act in good faith in
upholding such trust responsibility.

"(2) GOOD FAITH.--To the extent that health programs are included in this Contract,
and within available funds, the Secretary shall act in good faith in cooperating with the
Contractor to achieve the goals set forth in the Indian Health Care Improvement Act (25
U.S.C. 1601 et seq.).

"(3) PROGRAMS RETAINED.--As specified in the annual funding agreement, the
United States hereby retains the programs, services, functions, and activities with respect
to the tribe(s) that are not specifically assumed by the Contractor in the annual funding
agreement under subsection (f)(2).

"(e) OTHER PROVISIONS.--

"(1) DESIGNATED OFFICIALS.--Not later than the effective date of this Contract, the
United States shall provide to the Contractor, and the Contractor shall provide to the United
States, a written designation of a senior official to serve as a representative for notices,
proposed amendments to the Contract, and other purposes for this Contract.

"(2) CONTRACT MODIFICATIONS OR AMENDMENT.--

"(A) IN GENERAL.--Except as provided in subparagraph (B), no modification
to this Contract shall take effect unless such modification is made in the form of a
written amendment to the Contract, and the Contractor and the Secretary provide
written consent for the modification.

"(B) EXCEPTION.--The addition of supplemental funds for programs,
functions, and activities (or portions thereof) already included in the annual funding
agreement under subsection (f)(2), and the reduction of funds pursuant to section
106(b)(2), shall not be subject to subparagraph (A).

"(3) OFFICIALS NOT TO BENEFIT.--No Member of Congress, or resident
commissioner, shall be admitted to any share or part of any contract executed pursuant to
this Contract, or to any benefit that may arise from such contract. This paragraph may not
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be construed to apply to any contract with a third party entered into under this Contract if
such contract is made with a corporation for the general benefit of the corporation.

"(4) COVENANT AGAINST CONTINGENT FEES.--The parties warrant that no
person or selling agency has been employed or retained to solicit or secure any contract
executed pursuant to this Contract upon an agreement or understanding for a commission,
percentage, brokerage, or contingent fee, excepting bona fide employees or bona fide
established commercial or selling agencies maintained by the Contractor for the purpose
securing business.

"(f) ATTACHMENTS.--

"(1) APPROVAL OF CONTRACT.--Unless previously furnished to the Secretary, the
resolution of the [insert name] Indian tribe(s) authorizing the contracting of the programs,
services, functions, and activities identified in this Contract is attached to this Contract as
attachment 1.

"(2) ANNUAL FUNDING AGREEMENT.--

"(A) IN GENERAL.--The annual funding agreement under this Contract shall
only contain--

"(i) terms that identify the programs, services, functions, and activities
to be performed or administered, the general budget category assigned, the
funds to be provided, and the time and method of payment; and

"(ii) such other provisions, including a brief description of the
programs, services, functions, and activities to be performed (including those
supported by financial resources other than those provided by the Secretary),
to which the parties agree.

"(B) INCORPORATION BY REFERENCE.--The annual agreement is hereby
incorporated in its entirety in this Contract and attached to this Contract as
attachment 2.".

REASSUMPTION OF PROGRAMS

SEC. 109 [25 USC 450m]. Each contract or grant agreement entered into pursuant to
sections 102 [450f], 103 [450h], and 104 [Footnote] of this Act shall provide that in any case where
the appropriate Secretary determines that the tribal organization's performance under such contract
or grant agreement involves (1) the violation of the rights or endangerment of the health, safety, or
welfare of any persons; or (2) gross negligence or mismanagement in the handling or use of funds
provided to the tribal organization pursuant to such contract or grant agreement, or in the
management of trust fund, trust lands or interests in such lands pursuant to such contract or grant
agreement, such Secretary may, under regulations prescribed by him and after providing notice and
a hearing on the record to such tribal organization, rescind such contract or grant agreement, in
whole or in part, and assume or resume control or operation of the program, activity, or service
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involved if he determines that the tribal organization has not taken corrective action as prescribed
by the Secretary to remedy the contract deficiency, except that the appropriate Secretary may, upon
written notice to a tribal organization, and the tribe served by the tribal organization, immediately
rescind a contract or grant, in whole or in part, and resume control or operation of a program,
activity, function, or service, if the Secretary finds that (i) there is an immediate threat of imminent
harm to the safety of any person, or imminent substantial and irreparable harm to trust funds, trust
lands, or interests in such lands, and (ii) such threat arises from the failure of the contractor to fulfill
the requirements of the contract. In such cases, the Secretary shall provide the tribal organization
with a hearing on the record within ten days or such later date as the tribal organization may
approve. Such Secretary may decline to enter into a new contract or grant agreement and retain
control of such program, activity, or service until such time as he is satisfied that the violations of
rights or endangerment of health, safety, or welfare which necessitated the rescission has been
corrected. In any hearing or appeal provided for under this section, the Secretary shall have the of
proof to establish, by clearly demonstrating the validity of the grounds for rescinding, assuming, or
reassuming the contract that is the subject of the hearing. Nothing in this section shall be construed
as contravening the Occupational Safety and Health Act of 1970 (84 Stat. 1590), as amended (29
U.S.C. 651 et seq.).

[Footnote: Original sections 102 and 103 combined into section 102 and original section 104 redesignated as section
103 by P.L. 100-472. Retained reference to section 104 is a drafting oversight.]

[CONTRACT APPEALS]

SEC. 110 [25 USC 450M-1]. (a) The United States district courts shall have original
jurisdiction over any civil action or claim against the appropriate Secretary arising under this Act and,
subject to the provisions of subsection (d) of this section and concurrent with the United States Court
of Claims, over any civil action or claim against the Secretary for money damages arising under
contracts authorized by this Act. In an action brought under this paragraph, the district courts may
order appropriate relief including money damages, injunctive relief against any action by an officer
of the United States or any agency thereof contrary to this Act or regulations promulgated
thereunder, or mandamus to compel an officer or employee of the United States, or any agency
thereof, to perform a duty provided under this Act or regulations promulgated hereunder (including
immediate injunctive relief to reverse a declination to finding under section 102(a)(2) or to compel
the Secretary to award and fund an approved self-determination contract).

(b) The Secretary shall not revise or amend a self-determination contract with a tribal
organization without the tribal organization's consent.

(c) The Equal Access to Justice Act (Publc [FOOTNOTE] Law 96-481, Act of October 1,
[FOOTNOTE] 1980; 92 [FOOTNOTE] Stat. 2325, as amended), section 504 of title 5, United States
Code, and section 2412 of title 28, United States Code, shall apply to administrative appeals pending
on or filed after October 5, 1988, by tribal organizations regarding self-determination contracts.

[FOOTNOTE: SO IN ORIGINAL. PROBABLY SHOULD BE "PUBLIC', "21,", AND "94', RESPECTIVELY.]
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(d) The Contract Disputes Act (Public Law 95-563, Act of November 1, 1978; 92 Stat. 2383,
as amended) (41 U.S.C. 601 et seq.) shall apply to self-determination contracts , except that all
administrative appeals relating to such contracts shall be heard by the Interior Board of Contract
Appeals established pursuant to section 8 of such Act (41 USC 607).

(e) Subsection (d) of this section shall apply to any case pending or commenced on or after
March 17, 1986, before the Boards of Contract Appeals of the Department of the Interior or the
Department of Health and Human Services except that in any such cases finally disposed of before
October 5, 1988, the thirty-day period referred to in section 504(a)(2) of title 5, United States Code,
shall be deemed to commence on October 5, 1988.

SOVEREIGN IMMUNITY AND TRUSTEESHIP RIGHTS UNAFFECTED

SEC. 111 [25 USC 450n]. Nothing in this Act shall be construed as--

(1) affecting, modifying, diminishing, or otherwise impairing the sovereign immunity
from suit enjoyed by an Indian tribe; or

(2) authorizing or requiring the termination of any existing trust responsibility of the
United States with respect to the Indian people.
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TITLE 1l - TRIBAL SELF-GOVERNANCE DEMONSTRATION PROJECT

Title 1l of Pub. L. 93-638, as added by Pub. L. 100-472, title I, Sec. 209, Oct. 5, 1988, 102 Stat.
2296, and amended by Pub. L. 102-184, Sec. 2-6, Dec. 4, 1991, 105 Stat. 1278, provided that:

Sec. 301. The Secretary of the Interior shall, for a period not to exceed eight years
following enactment of this title (Oct. 5, 1988), conduct a research and demonstration project to
be known as the Tribal Self-Governance Project according to the provisions of this title.

Sec. 302. (a) The Secretary shall select thirty tribes to participate in the demonstration
project, as follows:

(1) a tribe that successfully completes a Self-Governance Planning Grant, authorized by
Conference Report 100-498 to accompany H.J. Res. 395, One Hundredth Congress, first session
(Pub. L. 100-202) shall be selected to participate in the demonstration project; and

(2) the Secretary shall select, in such a manner as to achieve geographic representation,
the remaining tribal participants from the pool of qualified applicants. In order to be in the pool of
gualified applicants -

'(A) the governing body of the tribe shall request participation in the demonstration
project;

'(B) such tribe shall have operated two or more mature contracts; and

'(C) such tribe shall have demonstrated, for the previous three fiscal years,
financial stability and financial management capability as evidenced by such tribe having
no significant and material audit exceptions in the required annual audit of such tribe's
self-determination contracts.

Sec. 303. (a) The Secretary is directed to negotiate, and to enter into, an annual written
funding agreement with the governing body of a participating tribal government that successfully
completes its Self-Governance Planning Grant. Such annual written funding agreement -

(1) shall authorize the tribe to plan, conduct, consolidate, and administer
programs, services and functions of the Department of the Interior that are otherwise
available to Indian tribes or Indians, including but not limited to, the Act of April 16, 1934
(48 Stat. 596) (25 U.S.C. 452 et seq.), as amended, and the Act of November 2, 1921 (42
Stat. 208) (25 U.S.C. 13);

(2) subject to the terms of the written agreement authorized by this title, shall
authorize the tribe to redesign programs, activities, functions or services and to reallocate
funds for such programs, activities, functions or services;

(3) shall not include funds provided pursuant to the Tribally Controlled Community
College Assistance Act (Public Law 95-471) (25 U.S.C. 1801 et seq.), for elementary and
secondary schools under the Indian School Equalization Formula pursuant to title Xl of
the Education Amendments of 1978 (Public Law 95-561, as amended) (25 U.S.C. 2001 et
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seq.), or for either the Flathead Agency Irrigation Division or the Flathead Agency Power
Division: Provided, That nothing in this section shall affect the contractability of such
divisions under section 102 of this Act (25 U.S.C. 450f);

(4) shall specify the services to be provided, the functions to be performed, and
the responsibilities of the tribe and the Secretary pursuant to this agreement;

(5) shall specify the authority of the tribe and the Secretary, and the procedures to
be used, to reallocate funds or modify budget allocations within any project year;

(6) shall, except as provided in paragraphs (1) and (2), provide for payment by the
Secretary to the tribe of funds from one or more programs, services, functions, or
activities in an amount equal to that which the tribe would have been eligible to receive
under contracts and grants under this Act (Pub. L. 93-638, see Short Title note under
section 450 of this title), including direct program costs and indirect costs, and for any
funds which are specifically related to the provision by the Secretary of services and
benefits to the tribe and its members: Provided, however, That funds for trust services to
individual Indians are available under this written agreement only to the extent that the
same services which would have been provided by the Secretary are provided to
individual Indians by the tribe;

(7) shall not allow the Secretary to waive, modify or diminish in any way the trust
responsibility of the United States with respect to Indian tribes and individual Indians
which exists under treaties, Executive orders, and Acts of Congress;

(8) shall allow for retrocession of programs or portions thereof pursuant to section
105(e) of this Act (25 U.S.C. 450j(e)); and

(9) shall be submitted by the Secretary ninety days in advance of the proposed
effective date of the agreement to each tribe which is served by the agency which is
serving the tribe which is a party to the funding agreement and to the Congress for review
by the Select Committee on Indian Affairs of the Senate and the Committee on Interior
and Insular Affairs of the House of Representatives.

(b) For the year for which, and to the extent to which, funding is provided to a tribe
pursuant to this title, such tribe -

(1) shall not be entitled to contract with the Secretary for such funds under section
102 (25 U.S.C. 450f), except that such tribe shall be eligible for new programs on the
same basis as other tribes; and

(2) shall be responsible for the administration of programs, services and activities
pursuant to agreements under this title.

(c) At the request of the governing body of the tribe and under the terms of an agreement

pursuant to subsection (a), the Secretary shall provide funding to such tribe to implement the

agreement.
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(d) For the purpose of section 110 of this Act (25 U.S.C. 450m-1) the term 'contract' shall
also include agreements authorized by this title; except that for the term of the authorized
agreements under this title, the provisions of section 2103 of the Revised Statutes of the United
States (25 U.S.C. 81), and section 16 of the Act of June 18, 1934 (25 U.S.C. 476), shall not apply
to attorney and other professional contracts by participating Indian tribal governments operating
under the provisions of this title.

(e) To the extent feasible, the Secretary shall interpret Federal laws and regulations in a
manner that will facilitate the agreements authorized by this title.

(f) To the extent feasible, the Secretary shall interpret Federal laws and regulations in a
manner that will facilitate the inclusion of activities, programs, services, and functions in the
agreements authorized by this title.

Sec. 304. The Secretary shall identify, in the President's annual budget request to the
Congress, any funds proposed to be included in the Tribal Self-Governance Project. The use of
funds pursuant to this title shall be subject to specific directives or limitations as may be included
in applicable appropriations Acts.

Sec. 305. The Secretary shall submit to the Congress a written report on July 1 and
January 1 of each of the five years following the date of enactment of this title (Oct. 5, 1988) on
the relative costs and benefits of the Tribal Self-Governance Project. Such report shall be based
on mutually determined baseline measurements jointly developed by the Secretary and
participating tribes, and shall separately include the views of the tribes.

Sec. 306. Nothing in this title shall be construed to limit or reduce in any way the services,
contracts or funds that any other Indian tribe or tribal organization is eligible to receive under
section 102 (25 U.S.C. 450f) or any other applicable Federal law and the provisions of section
110 of this Act (25 U.S.C. 450m-1) shall be available to any tribe or Indian organization which
alleges that a funding agreement is in violation of this section.

Sec. 307. For the purpose of providing planning and negotiation grants to the ten tribes
added by section 3 of the Tribal Self-Governance Demonstration Project Act to the number of
tribes set forth by section 302 of this Act (as in effect before the date of enactment of this section
(Dec. 4, 1991)), there is authorized to be appropriated $700,000.

Sec. 308. (a) The Secretary of Health and Human Services, in consultation with the
Secretary of the Interior and Indian tribal governments participating in the demonstration project
under this title, shall conduct a study for the purpose of determining the feasibility of extending
the demonstration project under this title to the activities, programs, functions, and services of
the Indian Health Service. The Secretary shall report the results of such study, together with his
recommendations, to the Congress within the 12-month period following the date of the
enactment of the Tribal Self-Governance Demonstration Project Act (Dec. 4, 1991).

(b) The Secretary of Health and Human Services may establish within the Indian Health
Service an office of self-governance to be responsible for coordinating the activities necessary to
carry out the study required under subsection (a).
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Sec. 309. The Secretary of the Interior shall conduct a study for the purpose of
determining the feasibility of including in the demonstration project under this title those programs
and activities excluded under section 303(a)(3). The Secretary of the Interior shall report the
results of such study, together with his recommendations, to the Congress within the 12-month
period following the date of the enactment of the Tribal Self-Governance Demonstration Project
Act (Dec. 4, 1991).

SEC. 201. SHORT TITLE.
This title may be cited as the "Tribal Self-Governance Act of 1994".
SEC. 202. FINDINGS.
Congress finds that--

(1) the tribal right of self-government flows from the inherent sovereignty of Indian tribes
and nations;

(2) the United States recognizes a special government-to-government relationship with
Indian tribes, including the right of the tribes to self-governance, as reflected in the
Constitution, treaties, Federal statutes, and the course of dealings of the United States with
Indian tribes;

(3) although progress has been made, the Federal bureaucracy, with its centralized rules
and regulations, has eroded tribal self-governance and dominates tribal affairs; (4) the
Tribal Self-Governance Demonstration Project was designed to improve and perpetuate the
government-to-government relationship between Indian tribes and the United States and to
strengthen tribal control over Federal funding and program  management; and

(5) Congress has reviewed the results of the Tribal Self-Governance Demonstration

Project and finds that--

(A) transferring control to tribal governments, upon tribal request, over funding
and decisionmaking for Federal programs, services, functions, and activities, or portions
thereof, is an effective way to implement the Federal policy of government-to-government
relations with Indian tribes; and

(B) transferring control to tribal governments, upon tribal request, over funding
and decisionmaking for Federal programs, services, functions, and activities strengthens
the Federal policy of Indian self-determination.

SEC. 203. DECLARATION OF POLICY.

It is the policy of this title to permanently establish and implement tribal self-governance--

(1) to enable the United States to maintain and improve its unique and continuing

relationship with, and responsibility to, Indian tribes;

(2) to permit each Indian tribe to choose the extent of the participation of such tribe in
self-governance;
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(3) to coexist with the provisions of the Indian Self-Determination Act relating to the
provision of Indian services by designated Federal agencies;

(4) to ensure the continuation of the trust responsibility of the United States to Indian tribes
and Indian individuals;

(5) to permit an orderly transition from Federal domination of programs and services to
provide Indian tribes with meaningful authority to plan, conduct, redesign, and administer
programs, services, functions, and activities that meet the needs of the individual tribal
communities; and

(6) to provide for an orderly transition through a planned and measurable parallel reduction
in the Federal bureaucracy.

SEC. 204. TRIBAL SELF-GOVERNANCE.

The Indian Self-Determination and Education Assistance Act is amended by adding at the end
the following new title:

"TITLE IV--TRIBAL SELF-GOVERNANCE
"SEC. 401. ESTABLISHMENT.

"The Secretary of the Interior (hereinafter in this title referred to as the “Secretary') shall
establish and carry out a program within the Department of the Interior to be known as Tribal
Self-Governance (hereinafter in this title referred to as "Self-Governance') in accordance with this
title.

"SEC. 402. SELECTION OF PARTICIPATING INDIAN TRIBES.

"(a) CONTINUING PARTICIPATION.--Each Indian tribe that is participating in the Tribal
Self-Governance Demonstration Project at the Department of the Interior under title 11l on the
date of enactment of this title shall thereafter participate in Self-Governance under this title and
cease participation in the Tribal Self-Governance Demonstration Project under title Il with
respect to the Department of the Interior.

"(b) ADDITIONAL PARTICIPANTS.--(1) In addition to those Indian tribes participating in
Self-Governance under subsection (a), the Secretary, acting through the Director of the Office of
Self-Governance, may select up to 20 new tribes per year from the applicant pool described in
subsection (c) to participate in Self-Governance.

"(2) If each tribe requests, two or more otherwise eligible Indian tribes may be treated as a
single Indian tribe for the purpose of participating in Self-Governance as a consortium.

"(c) APPLICANT POOL.--The qualified applicant pool for Self-Governance shall consist of
each tribe that--
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"(1) successfully completes the planning phase described in subsection (d);

"(2) has requested participation in Self-Governance by resolution or other official action by
the tribal governing body; and

"(3) has demonstrated, for the previous three fiscal years, financial stability and financial
management capability as evidenced by the tribe having no material audit exceptions in the
required annual audit of the self-determination contracts of the tribe.

"(d) PLANNING PHASE.--Each Indian tribe seeking to begin participation in Self-Governance
shall complete a planning phase in accordance with this subsection. The tribe shall be eligible
for a grant to plan and negotiate participation in Self-Governance. The planning phase shall
include--

"(1) legal and budgetary research; and
"(2) internal tribal government planning and organizational preparation.

"SEC. 403. FUNDING AGREEMENTS.

"(a) AUTHORIZATION.--The Secretary shall negotiate and enter into an annual written funding
agreement with the governing body of each participating tribal government in a manner
consistent with the Federal Government's laws and trust relationship to and
responsibility for the Indian people.

"(b) CONTENTS.--Each funding agreement shall--

"(1) authorize the tribe to plan, conduct, consolidate, and administer programs, services,
functions, and activities, or portions thereof, administered by the Department of the Interior
through the Bureau of Indian Affairs, without regard to the agency or office of the Bureau of
Indian Affairs within which the program, service, function, and activity, or portion thereof, is
performed, including funding for agency, area, and central office functions in accordance with
subsection (g)(3), and including any program, service, function, and activity, or portion thereof,
administered under the authority of-- "(A) the Act of April 16, 1934 (25 U.S.C. 452 et
seq.); "(B) the Act of November 2, 1921 (25 U.S.C. 13); and "(C) programs, services, functions,
and activities or portions thereof administered by the Secretary of the Interior that are otherwise
available to Indian tribes or Indians for which appropriations are made to agencies other than the
Department of the Interior;

"(2) subject to such terms as may be negotiated, authorize the tribe to plan, conduct,
consolidate, and administer programs, services, functions, and activities, or portions thereof,
administered by the Department of the Interior, other than through the Bureau of Indian Affairs,
that are otherwise available to Indian tribes or Indians, as identified in section 405(c), except that
nothing in this subsection may be construed to provide any tribe with a preference with respect to
the opportunity of the tribe to administer programs, services, functions, and activities, or portions
thereof, unless such  preference is otherwise provided for by law;

"(3) subject to the terms of the agreement, authorize the tribe to redesign or consolidate
programs, services, functions, and activities, or portions thereof, and reallocate funds for such
programs, services, functions, and activities, or portions thereof, except that, with respect to
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the reallocation, consolidation, and redesign of programs described in paragraph (2), a joint
agreement between the Secretary and the tribe shall be required;
"(4) prohibit the inclusion of funds provided--

"(A) pursuant to the Tribally Controlled Community College Assistance Act of 1978 (25
U.S.C. 1801 et seq.); "(B) for elementary and secondary schools under the formula
developed pursuant to section 1128 of the Education Amendments of 1978 (25 U.S.C. 2008);
and

"(C) the Flathead Agency Irrigation Division or the Flathead Agency Power Division,
except that nothing in this section shall affect the contract authority of such divisions under
section 102;

"(5) specify the services to be provided, the functions to be performed, and the
responsibilities of the tribe and the Secretary pursuant to the agreement;

"(6) authorize the tribe and the Secretary to reallocate funds or modify budget allocations
within any year, and specify the procedures to be used;

"(7) allow for retrocession of programs or portions of programs pursuant to section 105(e);

"(8) provide that, for the year for which, and to the extent to which, funding is provided to a
tribe under this section, the tribe--

"(A) shall not be entitled to contract with the Secretary for such funds under section 102,
except that such tribe shall be eligible for new programs on the same basis as other tribes;
and

"(B) shall be responsible for the administration of programs, services, functions, and
activities pursuant to agreements entered into under this section; and

"(9) prohibit the Secretary from waiving, modifying, or diminishing in any way the trust
responsibility of the United States with respect to Indian tribes and individual Indians that
exists under treaties, Executive orders, and other laws.

"(c) ADDITIONAL ACTIVITIES.--Each funding agreement negotiated pursuant to subsections
(a) and (b) may, in accordance to such additional terms as the parties deem appropriate, also
include other programs, services, functions, and activities, or portions thereof, administered by
the Secretary of the Interior which are of special geographic, historical, or cultural significance to
the participating Indian tribe requesting a compact.

"(d) PROVISIONS RELATING TO THE SECRETARY.--Funding agreements negotiated
between the Secretary and an Indian tribe shall include provisions--
"(1) to monitor the performance of trust functions by the tribe through the annual trust
evaluation, and
"(2) for the Secretary to reassume a program, service, function, or activity, or portions
thereof, if there is a finding of imminent jeopardy to a physical trust asset, natural resources, or
public health and safety.

"(e) CONSTRUCTION PROJECTS.--(1) Regarding construction programs or projects, the
Secretary and Indian tribes may negotiate for the inclusion of specific provisions of the Office of
Federal Procurement and Policy Act and Federal acquisition regulations in any funding
agreement entered into under this Act. Absent a negotiated agreement, such provisions and
regulatory requirements shall not apply.

"(2) In all construction projects performed pursuant to this title, the Secretary shall ensure that
proper health and safety standards are provided for in the funding agreements.
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"(f) SUBMISSION FOR REVIEW.--Not later than 90 days before the proposed effective date of
an agreement entered into under this section, the Secretary shall submit a copy of such
agreement to--"(1) each Indian tribe that is served by the Agency that is serving the tribe that is a
party to the funding agreement; "(2) the Committee on Indian Affairs of the Senate; and "(3) the
Subcommittee on Native American Affairs of the Committee on Natural Resources of the House
of Representatives.

"(g) PAYMENT.--(1) At the request of the governing body of the tribe and under the terms of
an agreement entered into under this section, the Secretary shall provide funding to the tribe to
carry out the agreement.

"(2) The funding agreements authorized by this title and title Il of this Act shall provide for
advance payments to the tribes in the form of annual or semi-annual installments at the
discretion of the tribes.

"(3) Subject to paragraph (4) of this subsection and paragraphs (1) through (3) of subsection
(b), the Secretary shall provide funds to the tribe under an agreement under this title for
programs, services, functions, and activities, or portions thereof, in an amount equal to the
amount that the tribe would have been eligible to receive under contracts and grants under this
Act, including amounts for direct program and contract support costs and, in addition, any funds
that are specifically or functionally related to the provision by the Secretary of services and
benefits to the tribe or its members, without regard to the organization level within the
Department where such functions are carried out.

"(4) Funds for trust services to individual Indians shall be available under an agreement
entered into under this section only to the extent that the same services that would have been
provided by the Secretary are provided to individual Indians by the tribe.

"(h) CIVIL ACTIONS.--(1) Except as provided in paragraph (2), for the purposes of section
110, the term “contract' shall include agreements entered into under this title.

"(2) For the period that an agreement entered into under this title is in effect, the provisions of
section 2103 of the Revised Statutes of the United States (25 U.S.C. 81), and section 16 of the
Act of June 18, 1934 (25 U.S.C. 476), shall not apply to attorney and other professional
contracts by Indian tribal governments participating in Self-Governance under this title.

"(i) FACILITATION.--(1) Except as otherwise provided by law, the Secretary shall interpret
each Federal law and regulation in a manner that will facilitate--
"(A) the inclusion of programs, services, functions, and activities in the agreements entered
into under this section; and
"(B) the implementation of agreements entered into under this section.

"(2)(A) A tribe may submit a written request for a waiver to the Secretary identifying the
regulation sought to be waived and the basis for the request.

"(B) Not later than 60 days after receipt by the Secretary of a written request by a tribe to
waive application of a Federal regulation for an agreement entered into under this section, the
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Secretary shall either approve or deny the requested waiver in writing to the tribe. A denial may
be made only upon a specific finding by the Secretary that identified language in the regulation
may not be waived because such waiver is prohibited by Federal law. The Secretary's decision
shall be final for the Department.

"(j) FUNDS.--All funds provided under funding agreements entered into pursuant to this Act,
and all funds provided under contracts or grants made pursuant to this Act, shall be treated as
non-Federal funds for purposes of meeting matching requirements under any other Federal law.

" (k) DISCLAIMER.--Nothing in this section is intended or shall be construed to expand or alter
existing statutory authorities in the Secretary so as to authorize the Secretary to enter into any
agreement under sections 403(b)(2) and 405(c)(1) with respect to functions that are inherently
Federal or where the statute establishing the existing program does not authorize the type of
participation sought by the tribe:Provided, however an Indian tribe or tribes need not be identified
in the authorizing statute in order for a program or element of a program to be included in a
compact under section 403(b)(2).

"SEC. 404. BUDGET REQUEST.

"The Secretary shall identify, in the annual budget request of the President to the Congress
under section 1105 of title 31, United States Code, any funds proposed to be included in
agreements authorized under this title.

"SEC. 405. REPORTS.

"(a) REQUIREMENT.--The Secretary shall submit to Congress a written report on January 1 of
each year following the date of enactment of this title regarding the administration of this title.

"(b) CONTENTS.--The report shall--

"(1) identify the relative costs and benefits of Self-Governance;

"(2) identify, with particularity, all funds that are specifically or functionally related to the
provision by the Secretary of services and benefits to Self-Governance tribes and  their
members;

"(3) identify the funds transferred to each Self-Governance tribe and the corresponding
reduction in the Federal bureaucracy;

"(4) include the separate views of the tribes; and "(5) include the funding formula for
individual tribal shares of Central Office funds, together with the comments of affected Indian
tribes, developed under subsection (d).

"(c) REPORT ON NON-BIA PROGRAMS.--(1) In order to optimize opportunities for including
non-Bureau of Indian Affairs programs, services, functions, and activities, or portions thereof, in
agreements with tribes participating in Self-Governance under this title, the Secretary shall--

"(A) review all programs, services, functions, and activities, or portions thereof,
administered by the Department of the Interior, other than through the Bureau of Indian Affairs,
without regard to the agency or office concerned; and "(B) not later than 90 days after the date of
enactment of this title, provide to the appropriate committees of Congress a listing of all such
programs, services, functions, and activities, or portions thereof, that the Secretary determines,
with the concurrence of tribes participating in Self-Governance under this title, are eligible for
inclusion in such agreements at the request of a participating Indian tribe.
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"(2) The Secretary shall establish programmatic targets, after consultation with tribes
participating in Self-Governance under this title, to encourage bureaus of the Department to
assure that a significant portion of such programs, services, functions, and activities are actually
included in the agreements negotiated under section 403.

"(3) The listing and targets under paragraphs (1) and (2) shall be published in the Federal
Register and be made available to any Indian tribe participating in Self-Governance under this
title. The list shall be published before January 1, 1995, and annually thereafter by January 1
preceding the fiscal year in which the targets are to be met.

"(4) Thereatfter, the Secretary shall annually review and publish in the Federal Register, after
consultation with tribes participating in Self-Governance under this title, a revised listing and
programmatic targets.

"(d) REPORT ON CENTRAL OFFICE FUNDS.--Within 90 days after the date of the
enactment of this title, the Secretary shall, in consultation with Indian tribes, develop a funding
formula to determine the individual tribal share of funds controlled by the Central Office of the
Bureau of Indian Affairs for inclusion in the Self-Governance compacts. The Secretary shall
include such formula in the annual report submitted to the Congress under subsection (b),
together with the views of the affected Indian tribes.

"SEC. 406. DISCLAIMERS.

"(a) OTHER SERVICES, CONTRACTS, AND FUNDS.--Nothing in this title shall be construed
to limit or reduce in any way the services, contracts, or funds that any other Indian tribe or tribal
organization is eligible to receive under section 102 or any other applicable Federal law.

"(b) FEDERAL TRUST RESPONSIBILITIES.--Nothing in this Act shall be construed to
diminish the Federal trust responsibility to Indian tribes, individual Indians, or Indians with trust
allotments.

"(c) APPLICATION OF OTHER SECTIONS OF ACT.--All provisions of sections 6, 102(c),
104, 105(f), 110, and 111 of this Act shall apply to agreements provided under this title.

"SEC. 407. REGULATIONS.

"(a) IN GENERAL.--Not later than 90 days after the date of enactment of this title, at the
request of a majority of the Indian tribes with agreements under this title, the Secretary shall
initiate procedures under subchapter Il of chapter 5 of title 5, United States Code, to negotiate
and promulgate such regulations as are necessary to carry out this title.
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"(b) COMMITTEE.--A negotiated rulemaking committee established pursuant to section 565 of
title 5, United States Code, to carry out this section shall have as its members only Federal and
tribal government representatives, a majority of whom shall be
representatives of Indian tribes with agreements under this title.

"(c) ADAPTATION OF PROCEDURES.--The Secretary shall adapt the negotiated rulemaking
procedures to the unique context of Self-Governance and the government-to-government
relationship between the United States and the Indian tribes.

"(d) EFFECT.--The lack of promulgated regulations shall not limit the effect of this title.

"SEC. 408. AUTHORIZATION OF APPROPRIATIONS.

"There are authorized to be appropriated such sums as may be necessary to carry out this
title.".

Speaker of the House of Representatives.
Vice President of the United States and
President of the Senate.

There are no more items to read.
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APPENDIX C

QUICK FEDERAL REGISTER (TEXT)
L-S Document 562498

On 06/24/96
[L-Sdocument 562498, 61 FR 32482, 6706 lines]

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

DEPARTMENT OF HEALTH AND HUMAN SERVICES

Indian Health Service

25 CFR Part 900

RINs 1076-AD21; 0905-AC98

Indian Self-Deter mination and Education Assistance Act Amendments
AGENCIES: Departments of theInterior and Health and Human Services.

ACTION: Final rule.

SUMMARY:: The Secretaries of the Department of Interior (DOI) and the Department of

Health and Human Services (DHHS) hereby issue ajoint ruleto implement section 107 of the Indian
Self-Determination Act, asamended, including Titlel, Pub. L. 103-413, the I ndian Self-Deter mination
Contract Reform Act of 1994. Thisjoint rule, asrequired by section 107(a)(2)(A)(ii) of the Act, will
per mit the Departmentsto award contracts and grantsto Indian tribes without the unnecessary
burden or confusion associated with having two sets of rulesfor single program legisation. In section
107(a)(1) of the Act Congress delegated to the Departmentslimited legidative rulemaking authority in
certain specified subject matter areas, and thejoint rule addr esses only those specific areas. As
required by section 107(d) of the Act, the Departments have developed thisfinal rulewith activetribal
participation, using the guidance of the Negotiated Rulemaking Act.

DATES: Thisrulewill become effective on August 23, 1996.

FOR FURTHER INFORMATION CONTACT: James Thomas, Division of Self-Deter mination
Services, Bureau of | ndian Affairs, Department of the Interior, Room 4627, 1849 C Street N.W.,
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Washington, DC 20240, Telephone (202) 208-5727 or Merry Elrod, Division of Self-Deter mination
Services, Office of Tribal Activities, Indian Health Service, Room 6A-19, 5600 Fishers L ane, Parklawn
Building, Rockville, MD 20857, Telephone (301) 443-6840/1104/1044.

SUPPLEMENTARY INFORMATION: The 1975 Indian Self-Deter mination and Education
Assistance Act, Pub. L. 93-638, gave I ndian tribes the authority to contract with the Federal

gover nment to operate programs serving their tribal membersand other eligible persons. The Act
was further amended by the Technical Assistance Act and other Acts, Pub. L. 98-250; Pub. L.
100-202; Interior Appropriations Act for Fiscal Year 1988, Pub. L. 100-446; I ndian Self-

Deter mination and Education Assistance Act Amendments of 1988, Pub. L. 100-472; Indian

Reor ganization Act Amendments of 1988, Pub. L. 100-581; miscellaneous Indian Law Amendments,
Pub. L. 101-301; Pub. L. 101-512; Indian Salf-Deter mination and Education Assistance Act
Amendments of 1990, Pub. L. 101-644; Pub. L. 102-184; Pub. L. 103-138; Indian Self-Deter mination
Act Amendments of 1994, Pub. L. 103-413; and Pub. L. 103-435. Of these, the most significant were
Pub. L. 100-472 (the 1988 Amendments) and Pub. L. 103-413 (the 1994 Amendments).

The 1988 Amendments substantially revised the Act in order "to increasetribal participation in the
management of Federal Indian programs and to help ensurelong-term financial stability for
tribally-run programs." Senate Report 100-274 at 2. The 1988 Amendmentswere also " intended to
remove many of the administrative and practical barriersthat seem to persist under the
Indian-Self-Determination Act." 1d. at 2. In fashioning the amendments, Congressdirected that the
two Departments develop implementing regulations over a 10-month period with the active
participation of tribesand tribal organizations. In thisregard, Congress delegated to the Departments
broad legidative rulemaking authority.

Initially thetwo Departmentsworked closdly with Indian tribes and tribal organizationsto develop
new implementing regulations, culminating in ajoint compr omise September 1990 dr aft regulation
reflecting substantial tribal input. Ther eafter, however, the two Departments continued work on the
draft regulation without any further tribal input. Therevised proposed regulation was completed
under the previousadministration, and the current administration published the proposed regulation
(1994 NPRM) for public comment on January 20, 1994, at 59 FR 3166. In so doing, the current
administration expressed its concern over the absence of tribal participation in theregulation drafting
processin the yearsfollowing August 1990, and invited tribesto review the 1994 NPRM closely for
possible revisions.

Tribal reaction to the January 1994 proposed regulation was extremely critical. Tribes, tribal
organizations, and national Indian organizations criticized both the content of the 1994 NPRM and its
length, running over 80 pagesin the Federal Register. To addresstribal concernsin revising the
proposed regulationsinto final form, the Departments committed to establish a Federal advisory
committee that would include at least 48 tribal representatives from throughout the country, and be
jointly funded by the two Departments.

In the meantime, Congressrenewed its examination into theregulation
drafting process, and the extent to which events since the 1988 amendments,
including the lengthy and controversial regulation development process, justified revisiting the Act
anew. This Congressional review eventually led to the October 1994 amendments. (Similar efforts by
tribal representativesto secure amendmentsto the Act in response to the developing regulations had
been considered by Congressin 1990 and 1992.)



DOI/HHSINTERNAL AGENCY PROCEDURES HANDBOOK

The 1994 amendments comprehensively revisit almost every section of the original Act, including
amending the Act to override certain provisionsin the January 1994 NPRM. Most importantly for
thisnew NPRM, the 1994 amendments also remove Congress prior delegation to the Departments of
general legidativerulemaking authority. Instead, the Departments' authority isstrictly limited to
certain areas, a change explained in the Senatereport that accompanied thefinal version of the bill:

Section 105 of the bill addressesthe Secretaries authority to promulgate interpretativeregulations
in carrying out the mandates of the Act. It amends section 107 (a) and (b) of the Act by limiting the
delegated authorization of the Secretariesto promulgate regulations. Thisaction isadirect result of
thefailure of the Secretariesto respond promptly and appropriately to the comprehensive
amendments developed by this committee six year s ago.

* * * * *

Section 105(1) amends section 107(a) by delegating to the Secretary the authority only to
promulgate implementing regulationsin certain limited subject matter areas. By and large these areas
correspond to the areas of concern identified by the Departmentsin testimony and in discussions.
Beyond the ar eas specified in subsection (a) * * * no further delegated authority is conferred.

Sen. Rep. No. 103-374 at 14. For thisreason, the new rule covers substantially fewer topicsthan the
January 1994 NPRM.

As specified by Congress, the new ruleislimited to regulations relating to chapter 171 of title 28 of
the United States Code, commonly known asthe " Federal Tort Claims Act;" the Contract Disputes
Act of 1978 (41 U.S.C. 601 et seq.); declination and waiver procedur es; appeal procedures;
reassumption procedur es; discretionary grant proceduresfor grantsawarded under section 103 of
the Act; property donation proceduresarising under section 105(f) of the Act; internal agency
proceduresrelating to theimplementation of this Act; retrocession and tribal organization
relinquishment procedures; contract proposal contents; conflicts of interest; construction;
programmatic reportsand data requirements; procurement standards; property management
standards; and financial management standards. All but three of these permitted regulatory
topics--discretionary grant procedur es, internal agency procedures, and tribal organization
relinquishment procedur es--are addressed in thisrule.

The 1994 amendments also required that, if the Departments elected to promulgate regulations, the
Departments must use the notice and comment procedur es of the Administrative Procedure Act, and
must promulgatetheregulationsas a single set of regulationsin title 25 of the Code of Federal
Regulations. Section 107(a)(2). Finally, the 1994 amendments required that any regulations must be
developed with thedirect participation of tribal representatives using as a guide the Negotiated
Rulemaking Act of 1990. Thislatter requirement isalso explained in the accompanying Senate
Report:

Toremain consistent with the original intent of the Act and to ensurethat the input received from
thetribesand tribal organizationsin the regulation drafting processisnot disregarded as has
previously been the case, section 107 also has been amended by adding a new subsection (d), requiring
the Secretariesto employ the negotiated rulemaking process.

Sen. Rep. No. 103-374 at 14. Asaresult of the October 1994 amendments and
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earlier initiatives previoudly discussed, the Departments chartered a negotiated rulemaking committee
under the Federal Advisory Committee Act. The committee's purpose wasto develop regulations that
implement amendmentsto the Act.

The advisory committee had 63 members. Forty-eight of these member s represented Indian
tribes-two tribal member s from each BIA area and two from each IHS area. Nine memberswere
from the Department of theInterior and six memberswer e from the Department of Health and
Human Services. Additionally, four individuals from the Federal Mediation and Conciliation Service
served asfacilitators. The committee was co-chaired by four tribal representatives and two Federal
representatives. While the committee was much larger than those usually chartered under the
Negotiated Rulemaking Act, itslarger sizewasjustified dueto the diversity of tribal interests and
programs availablefor contracting under the Act.

In order to completetheregulationswithin the statutory timeframe, the committee divided the
areas subject to regulation among six working groups. The workgroups made recommendationsto the
committee on whether regulationsin a particular area were desirable. If the committee agreed that
regulations wer e desirable, the wor kgroups developed optionsfor draft regulations. The workgr oups
presented their optionsto the full committee, wher e the committee discussed them and eventually
developed the proposed regulations.

Thefirst meeting of the committee wasin April of 1995. At that meeting, the committee established
six wor kgroups, a meeting schedule, and a protocol for deliberations. Between April and September of
1995, the committee met five timesto discuss draft regulations produced by the wor kgroups. Each of
these meetings generally lasted three days. Additionally, the workgroups met several moretimes
between April and September to develop recommendations for the committeeto consider.

The policy of the Departmentswas, whenever possible, to afford the public an opportunity to
participatein therulemaking process. All of the sessions of the committee were announced in the
Federal Register and were open to the public.

The Departments published draft regulationsin a Notice of Proposed Rulemaking in the Federal
Register on January 24, 1996, at 61 FR 2038. (1996 NPRM) In the 1996 NPRM, the Departments
invited the public to comment on the draft provisions. In addition, the Departments outlined five areas
in which the Committee had not yet reached consensus and asked for public comments specifically
addressing those topics.

Ultimately, the Departmentsreceived approximately 76 commentsfrom Indian tribesand tribal
organizations, addressing virtually every aspect of the proposed regulation. The full committee
reconvened in Denver between April 29, 1996 and May 3, 1996 to review the comments, to evaluate
changes suggested by the comments, and to approve final regulatory language.

Asaresult of that meeting, the full committee was able to transmit areport to the Secretarieswhich
included consensusregulatory language on all but four issues: internal agency procedur es; contract
renewal proposals; conflicts of interest; and construction management services. Tribal and Federal
representatives prepar ed non-consensus reports on these four issues, which were submitted to the
Secretariesfor a decision. One additional question ar ose, pertaining to Sec. 900.3(b)(11) of the
regulation, and that was also referred to the Secretaries. On May 23, 1996 a delegation of tribal
representatives met with the Chiefs of Staff of the two departmentsto
present thetribal view of the unresolved issues. Decisions have been made based upon the arguments
presented at that meeting, and theregulation incor por ates those decisions.
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The Departments commend the ability of the committee to cooperate and develop arulethat
addressestheinterests of thetribesand the Federal agencies. This negotiated rulemaking process has
been amodel for developing successful Federal and tribal partnershipsin other endeavors. The
consensus process allowed for true bilater al negotiations between the Federal gover nment and the
tribesin the best spirit of the gover nment-to-gover nment relationship.

In developing regulatory language, consensus was reached on the regulations which follow under
subparts" A" through " P". In addition, at therequest of tribal and Federal representatives, the
Secr etaries agreed to publish additional introductory materialsunder subpart " A."

Summary of Regulations and Comments Received

Thenarrative and discussion of comments below iskeyed to specific subparts of therule. Matters
addressed under the heading " Key Areas of Disagreement” in the Notice of Proposed Rulemaking are
discussed under the appropriate Subpart.

Subpart A--Policy
Summary of Subpart

Thissubpart contains key congressional policies contained in the Act and adds several Secretarial
policiesthat will guide the Secretaries implementation of the Act.

A number of commentsrecommended that the statement that tribal recordsare
exempt from disclosur e under the Freedom of Information Act (Sec. 900.2(d)) be further explained to
include annual audit reports prepared by tribal contractorsand tribal records archived by the
Federal government. The suggestion regarding ar chived tribal records has been adopted. However,
section 7502(f) of the Single Audit Act of 1984, 31 U.S.C. 7502(f), and OMB Circular No. A-128,
Audits of State and L ocal Gover nments, subparagraph 13(e), state that single audit reports shall be
available for public inspection within 30 days after the completion of the audit. Therefore, these audit
reportsareavailablefor publicinspection.

Numer ous comments expressed concern over the nonapplicability of the Privacy Act totribal medical
records, in section 900.2(e). Although section 108(b) of the Act isbinding in thisrespect, Subpart C
(Sec. 900.8) has been amended to addressthe confidentiality of medical records. Indian Tribesand
tribal organizations remain freeto adopt their own confidentiality procedures, including procedures
that aresimilar to Privacy Act procedures.

A large number of comments urged that the NPRM be amended to include a Secretarial policy to
interpret Federal laws and regulationsin a manner that will facilitate theinclusion of programsin
contracts authorized by the Act. In response to these comments, the Committee has added the
language in Secretarial policy statement in Sec. 900.3(b)(8). This palicy is not intended
to limit in any manner the scope of programs, functions, servicesor activitiesthat are contractible
under section 102(a)(1) of the Act.

Discussion of Comments



DOI/HHSINTERNAL AGENCY PROCEDURES HANDBOOK

Several commentsrecommended that various policy statementsbe clarified to reflect the
congressional policy that fundsfor programs, services, functions and activitiesaretransferred to
tribal contractorswhen contracts ar e awarded under the Act. These comments have been adopted
and appropriate changes made to Sec. 900.3(a)(4), Sec. 900.3(b)(4) and Sec. 900.3(b)(9).

One comment found the last two wor ds of Sec. 900.3(a)(8) confusing dueto theinclusion of the
words" asappropriate." In response, these words have been deleted in thefinal rule.

Several commentsrecommended that the phrase " and for which fundsare appropriated by
Congress' bedeleted from the Secretarial policy statement set forth in Sec. 900.3(b)(1). The
Committee agreed and deleted thisphrasein thefinal rule.

The Committee revised 900.3(b)(7) (referring to the scope of programsthat are contractible under
the Act) to be consistent with the new policy set forth in 900.3(b)(8).

Several commentsurged that Sec. 900.d(b)(9) be amended to articulate moreclearly the
Secretaries duty to commence planning for thetransfer of programsto tribal operation immediately
upon receipt of a contract proposal. | n response to the comments, Sec. 900.3(b)(9) has been revised.

A large number of comments urged that the provision regarding Federal program guidelines,
manuals, or policy directives set forth in Sec. 900.5 of the NPRM be revised to refer more generally to
any unpublished requirements. I n response to these comments, Sec. 900.5 has been revised in the final
rule.

Some comments ur ged that language be included to identify theinherent Federal functionsthat
cannot lawfully be carried out by an Indian tribe or tribal organization, and that ther efore may not be
contracted under the Act.

The Committee did not adopt these comments due to the subject-matter limitationson its rulemaking
authority set forth in section 107(a)(1) of the Act. Similarly, the Committee did not addr ess comments
relating to the appropriate uses of program income generated under the Federal Medicare and
Medicaid programs.

One comment expressed concer n regar ding the absence of clear provisionsfor tribal participation
in the administration of Federal Indian programs. No change was made as this concern is alr eady
dealt with in Sec. 900.3(a)(1).

One comment recommended that the Secretary adopt a policy that Indian tribes participatein the
development of the budgets of agencies other than the Indian Health Service and the Bureau of Indian
Affairs. The Committee did not adopt this proposal dueto the subject-matter limitation set forth in
section 107(a)(1) of the Act, and the limitation in section 106(1) of the Act regarding tribal
participation.

One comment urged that the Secretarial policy regarding tribal participation in budgetary matters
set forth in Sec. 900.3(b)(6) be moreclearly articulated asa mandatory duty. Nothing in the new
regulation isintended to change the Department's current consultation requirements. Accordingly, no
change was madein thetext of theregulation.

A few commentsurged that the phrase " for the benefit of Indians because of their statusas
Indians' or the phrase" for the benefit of Indians' befurther defined in theregulation. The
Committeergjected suggestions that the concept of " contractibility” befurther explored in the
regulations due to the specific subject-matter limitations of section 107(a)(1) of the Act.

Subpart B--Definitions
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Summary of Subpart

Subpart B setsforth definitionsfor key termsused in the balance of theregulations. Terms unique
toonesubpart are generally defined in that subpart, rather than in subpart B.

Summary of Comments

In response to one comment regarding theterm " awarding official" the definition has been revised
and an additional sentence added to makeclear that an " awar ding official" need not necessarily bea
warranted contracting officer. Who the awar ding official isin a particular situation will depend on to
whom the Secretary has delegated authority to award the contract.

In response to commentsregarding the scope of Subpart C (which dealswith " initial contract
proposals'), theterm "initial contract proposal" hasbeen added as a new definition in thefinal rule.
The definition clarifiesthat therequirementsfor an "initial contract proposal" do not apply to other
proposals such as proposalsto renew contracts gover ning programs, services, functionsor activities
that are already under tribal operation.

In response to one comment regar ding the procedur al aspects of reassumption, the definition of
"reassumption" hasbeen revised to refer thereader to the notice and other procedures set forth in
Subpart P. One comment requested that theterm " Indian tribe" berevised. The Committeeregjected
the comment in favor of the definition of thisterm already set forth in the statute and repeated in Sec.
900.6 of thefinal rule.

Two comments urged that the Secretary add a new definition of theterm " consultation” to establish
aframework for thisactivity. The Committeeregjected this proposal as beyond the scope of subjects
which may beregulated under section 107(a)(1) of the Act. Similarly, the Committee rejected requests
that the regulationsinclude a definition of " trust responsibility."

In the NPRM, the public wasinvited to comment on the disagreement within the Committee
regarding the development of internal agency procedures. Specifically, asnoted in 61 FR at
2039-2040, tribal representatives on the Committee urged that internal agency procedures be
developed in precisaly the same fashion as other regulationsimplementing the Indian
Self-Deter mination Act Amendments of 1994, through the use of the negotiated rulemaking process.
Federal representatives on the Committee supported instead ajoint tribal and Federal commitment to
work together to generate a procedural manual which would promote the purposes underlying the
Act and facilitate contracting by Indian tribesand tribal organizations. The Federal committee
member s proposed committing to a firm timeline within which to produce such a manual. Further, the
Federal Government committed to " meaningful consultation” throughout the manual development
process.

The Departments received many comments from tribal representatives addressing the issue of
internal agency procedures as a subject for negotiated rulemaking. Those comments consistently
supported thetribal proposal toinclude a Subpart in the regulation concer ning inter nal agency
procedures.

Many of the commentsindicated a bdlief that all internal agency procedures under which Indian
tribesand tribal organizations exercisetheir self- determination should be promulgated by negotiated
rulemaking. Those comments cited sections 107 (a) and (d) of the Act asauthority for their
recommendation.
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Tribal representatives also indicated a concern that absent formal rulemaking, Federal agencies
might useinternal proceduresto circumvent the policies underlying the Act, thwarting theintent to
simplify the contracting process and free Indian tribes from excessive Federal control. Two comments
suggested that negotiating rulemaking procedureswill ensurethat Federal agencies would be bound
to follow uniform proceduresto implement and interpret the Act and theregulations.

Two other commentswanted theregulation to state explicitly that the Secretaries lack authority to
interpret the meaning or application of any provision of the Act or theregulations. Tribal
representatives feared that a myriad of letters containing policy statements and correspondence
interpreting reporting requirementswould result if internal agency proceduresare not tied to formal
rulemaking.

In responseto the Federal proposal asdetailed in the NPRM, several comments stated that it would
not be acceptableto develop a manual in a setting which islessformal and structured than a
negotiated rulemaking committee. I n addition, comments objected that developing such a manual
after the publication of afinal regulation would violate the mandatory deadline impaosed on the
Secretaries by Congress.

Several commentswer e suspicious of the government's commitment to seek tribal consultation on
internal agency procedures. They stated that consultation alone would be insufficient to ensurethat
Indian tribes and tribal organizations ar e accor ded the full benefits of the Act. Without full and active
participation, one comment stated, I ndian tribeswould bein the position of attempting to change
decisions made in advance by Federal agencies.

The Departments agree to an enhanced consultation processin developing proceduresthat do not
involve resour ce allocation issues. Features of this enhanced process could include facilitation by
professional facilitator s, consensus decision-making, opportunity for comment by tribal entities, and
reporting of decisionsto the Secretaries. The Departmentswill convene a meeting to begin this process
within sixty days of the regulations becoming effective.

Subpart C--Contract Proposal Contents
Summary of Regulation

Subpart C contains provisionsrelating to initial contract proposal contents. In thisarea, the
committee opted to have minimal regulations. Subpart C consists of a checklist of 13 itemsthat must
be addressed in a proposal. I n addition, the regulation contains a provision relating to the availability
of technical assistanceto assist Indian tribesand tribal organizationsin preparing a contract
proposal, and a provision relating to the identification of Federal property that thetribe or tribal
organization intendsto use during contract performance.

Summary of Comments

Several commentsrecommended amending Sec. 900.7 to per mit the Secretary to provide technical
assistance funding in addition to technical assistance. To reflect the concer nsthe two sentenceswere
added at the end of the section. Thefirst sentence authorizesthe Secretary to make technical
assistance grants, and the second authorizes an Indian tribe or tribal organization to request
reimbur sement of pre-award costsfor obtaining technical assistance under the Act.
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One comment recommended the insertion of objective standardsin Sec. 900.7 to measurethe
authenticity of a claim that technical assistance cannot be provided dueto the availability of
appropriations. Thisrecommendation was not adopted because the provision that technical assistance
be subject to the availability of appropriations comesdirectly from Section 103(d) of the Act. In
addition, it isclear that if qualified agency personnel are available, technical assistance will be
provided to preparean initial contract proposal.

Several commentsrecommended deleting theword " must" and inserting theword " should" in the
first sentence of Sec. 900.8. Thisrecommendation was not adopted because the proposal requirements
in this subsection represent the minimum amount of information required for the Departmentsto
approve a proposal.

Several comments generally objected to Sec. 900.8 on the groundsthat it requiresthe production of
information that the Federal Government hasno right to know, or that isin excess of statutory
requirements. Although some modifications were madeto Sec. 900.8 in response to comments, it isthe
consensus of the Committeethat theinformation included in the final version of Sec. 900.8 is necessary
to protect Indian tribes or tribal organizations, or becauseit is essential infor mation required by the
Departmentsin order to beabletoreview or decline a contract proposal, to deter mine whether any of
the statutory declination criteria exist.

A number of comments expressed concern that Sec. 900.8(d) does not clearly bar the Secretary
from revising service ar ea boundaries over the objections of tribeslocated in an established service
area. Thisrecommendation was not adopted becauseit istheintent of thisprovision for the applicant
to definethe service area. This specific provision was debated at length by the Negotiated Rulemaking
Committee, and the proposed regulatory provision in Sec. 900.8(d) isthe compromise agreed to by
consensus of the Committee.

In responseto a comment, thewords" an identification" were deleted from Sec. 900.8(g), and
replaced with thewords " the name, title," for clarification purposes.

In responseto a comment, thewords" a description” were deleted from Sec. 900.8(g)(3), and
replaced with thewords" an identification" for clarification purposes.

In response to a comment, Sec. 900.8(g)(7) was amended to read " minimum staff qualifications
proposed by the Indian tribeor tribal organization, if any" for clarification purposes.

In responseto several comments objecting to the requirement in Sec. 900.8(g)(4) that financial,
procurement, and property management standards beincluded in the proposal, r eference to these
standar ds was deleted from this subsection, and a new subsection (g)(8) was added to requirea
statement that the Indian tribe or tribal organization meet minimum procurement, property, and
financial management standards set forth in Subpart F, subject to waiversthat may have been
granted under Subpart K.

In responseto several commentsrequesting that thewords" tribal shares' be defined, Sec.
900.8(h)(1) was modified by removing these words and inserting " the Indian tribe or tribal
organization's share of funds."

In response to a comment, Sec. 900.8(h)(2) was amended by including theword " start-up" after the
word " one-time" to make this section consistent with the Act.

Several comments objected to the use of theword " budget” in Sec. 900.8(h), and to the level of
detail required under this subsection. This subsection wasredrafted to delete the word " budget"
wherever it appears, and replace it with " amount of fundsrequested” or " funding request." In
addition, Secs. 900.8(h)(2) (i), (ii), and (iii) were deleted.
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In response to a comment that theinformation sought in Sec. 900.8(h)(5) was unnecessary, this
subsection wasredrafted for clarification purposes, and thewords " [a]t the option of the Indian tribe
or tribal organization" were added at the beginning of the subsection.

A new subparagraph (m) was added to Sec. 900.8 to providethat in its contract proposal, an Indian
tribeor tribal organization must statethat it will implement procedures appropriateto the program
being contracted to assure the confidentiality of information relating to thefinancial affairs of
individual Indians obtained under a proposed contract, and of medical records, or as otherwise
required by law. Whiletribal comments objected to theimposition of regulatory procedureson
confidentiality of personal financial infor mation, many commentswerereceived from Indian tribes
indicating a concer n that the confidentiality of personal medical recordsin the hands of tribal
contractor s be preserved, notwithstanding the opinion of DHHS Office of General Counsd that the
Privacy Act doesnot apply to such records. The provision for such an assurance with respect to
personal financial information resulted from a compromise in the Committee between the Federal and
tribal positions.

In response to a comment suggesting that Indian tribes or tribal organizations should receive alist
of Federal property used in carrying out programsto be contracted, a new question and answer were
added immediately preceding Sec. 900.10. I n response to a comment, this new section also includesa
requirement that the condition of the property be described.

In responseto a comment, Sec. 900.11(a)(4) was modified to add thewords " real and personal”
beforetheword " property" for clarification purposes.

Several commentsrequested clarification regarding whether the contract proposal becomes part of
the contract document. In response, a new question and answer wer e added to clarify that the
contract proposal becomes part of the final contract only by mutual agreement of the parties.

Several comments suggested that Subpart C be clarified to addresswhat is contractible and what is
inherently Federal and thusresidual. The Committee did not adopt the suggestion. Federal agency
decisionsregarding residual functions ar e subject to the appeals process.

Subpart D--Review and Approval of Contract Proposals
Summary of Regulation

Although thistopic ispart of the declination process, it has been pulled out for separate treatment
to facilitate a clearer under standing of the entire contracting process. | n this area, the committee
opted to have minimal regulations. This subpart details what the Secretary must do upon receiving a
contract proposal, thetime frames applicable to Secretarial review, how the 90-day review period can
be extended, and what happensif a proposal isnot declined within the 90-day period.

Summary of Comments

One comment indicated that theword " Secretary" in this Subpart does not define wherethe
proposal should actually be submitted. Subpart B definestheword " Secretary” toinclude either
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Secretary or their delegates. It isclear that a proposal should therefore be submitted to the agency
with jurisdiction over the program to be contracted, i.e., the Bureau of I ndian Affairs, the Indian
Health Service, the Bureau of Land Management, the National Park Service, etc.

A comment suggested amending Sec. 900.15(a) to require the Secretary to return any proposal
lacking therequired authorizing resolution(s) to the applicant without further action. This suggestion
was not adopted because Sec. 900.15(b) requiresthat the applicant be notified of any missing
information. It should be clear, however, that Section 102(a)(2) of the Act only requiresthe Secretary
to consider aproposal if " so authorized by an Indian tribe" pursuant to thetribal resolution required
under Section 102(a)(1) of the Act. Therefor e, although technically outside of the enumerated
declination criteriain Section 102(a)(2) of the Act, it isalso clear that the Act precludesthe approval
of any proposal and award of any self-determination contract absent an authorizing tribal resolution.

Several commentsrequested that the 15-day timeframein Sec. 900.15 be cut to 10 days. This
suggestion was not adopted because 15 days ar e needed to evaluate the application. The word
"request” wasadded beforethewords" that theitems' in thissubsection for clarification purposes,
and in response to several comments.

Several comments expressed concer nswith the failure of this Subpart to specify what happens when
aproposal isapproved. The comments recommended addressing the award and funding of the
contract. In response to these concer ns, the question and the answer in Sec. 900.16 were amended to
reflect that the award of the contract occursupon approval of the proposal. Also, the committee
added thewords" and add to the contract the full amount of funds pursuant to Sec. 106(a) of the Act"
were added at the end of Sec. 900.18. Also, a new section was added to explain what happenswhen a
proposal isapproved.

One comment suggested adding a provision in Sec. 900.18 to provide that costsincurred after the
90-day period be deemed allowable costs under the contract and bereimbursed. This suggestion was
not adopted becauseit is beyond the scope of this Subpart.

A comment inquired whether the 90-day period continuesto run if the Indian tribeis notified that
therearemissing items, or whether the 90-day period starts only when thereisa complete proposal.
Theregulation in Sec. 900.15(b) requiresthe Secr etary to notify the applicant of any missing items,
and torequest the applicant to furnish these itemswithin 15 days. If the applicant failsto submit the
missing items altogether, the Secretary must either approve or decline the proposal that was received
within 90 days of receipt. Similarly, if the applicant submitsthe missing itemswithin the 15-day
deadline, the 90-day period continuesto run from the time of receipt of the original proposal.

Subpart E--Declination Procedures
Summary of Subpart

This subpart implements sections 102 (a)(2), (a)(4), (b) and (d) of the Act. It restatesthe statutory
groundsfor declining a contract proposal, clarifiesthat a proposal cannot be declined based on any
objection that will be over come through the contract, and details procedur es applicable for partial
declinations. Subpart E also informsIndian tribesand tribal organizations of therequirementsthe
Secretary must follow when a declination finding is made, contains provisions for technical assistance
toIndian tribesand tribal organizationsto avoid a declination finding, and to over come stated
declination grounds after a declination finding is made.
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Summary of Comments

Several comments noted that the proposed regulationsfail to address the continuation of mature
contracts, and recommended that thisissue be addressed. Thisrecommendation was not adopted
because thereisno statutory authority to issue regulations on the mature contract process. In
addition, theright to mature contractsis addressed in Section 105(c)(1) of the Act and in the Model
Contract under Section 108 of the Act. Continuation of any contract is also addressed in Sec. 900.32 of
thefinal rule.

One comment recommended that declination of construction contracts be addressed in this Subpart.
Thisrecommendation was not adopted because thisissueis addressed in Sec. 900.123 of thefinal rule.

Several commentsrecommended a further explanation of the criteriain Sec. 900.22. These
commentswer e not adopted because it was decided not to interpret the declination criteriain the
regulation, but to leave their inter pretation to case-by-case adjudication.

One comment suggested adding an applicant'sfailureto submit the single agency audit report
and/or failureto correct prior audit deficiencies asa declination ground in Sec. 900.22. This comment
was not adopted because thereisno statutory authority to add declination criteria to those specified
in Section 102(a)(2) of the Act.

In response to a comment, thereference to Section 106 of the Act in Sec. 900.26 wasreplaced with a
referenceto Section 102(a) of the Act.

Ther e were numer ous comments objecting to the document disclosure provisionsin Sec. 900.27 of
NPRM (now Sec. 900.29). I n response to these objections, Sec. 900.27(a) was amended to delete the
words " when appropriate" and replace them with the words" within 20 days." In addition, Sec.
900.27(c) was deleted in its entirety.

Several commentsrequested that the Secretary's burden of proof when declining a proposal in Sec.
900.297(a) be changed to " clear and convincing evidence." Thisrecommendation was not adopted
becauseit isdifferent from the statutory burden of proof contained in Section 102(a)(2) of the Act.

A comment requested that thetechnical assistanceto be provided in Sec. 900.30 be clearly
identified. Thisrecommendation was not adopted because the type of technical assistancerequired
will vary with each proposal. It isimpossibleto define generally the type of technical assistance
required for all proposals.

Pursuant to several comments, theword " substantively" was deleted from two placesin Sec.
900.32, and replaced by theword " substantially."

The Committee received several commentsregarding the ability of the BIA and other agencies of
the Department of the Interior to review contract renewal proposalsfor declination issues, wherethe
renewal proposal is substantially similar to the contract previously held by that Indian tribe or tribal
organization. In the past, asa matter of practice, neither IHS nor the BIA hasreviewed contract
renewal proposalsfor declination issues. Therefore, the Departments have agreed that IHS and the
BIA will not usethe declination processin contract renewals wherethereisno material or significant
changeto the contract. However, as no past practice exists for the non-Bl A agencieswithin DOI, those
agencies will have discretion to use the declination processin appropriate contract renewal situations.
Theregulatory language of Sec. 900.32 has been amended to reflect this decision.

Subpart F--Standards for Tribal or Tribal Organization Management Systems
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Summary of Subpart

Indian self-deter mination contracts ar e unique agr eements because, by definition, they are not
procurement contracts, discretionary grants or cooper ative agreements. Thismeansthat none of the
usual procurement or grant regulations apply to the management of the Federal funds provided under
these contracts. The absence of established guidelines presented a special challenge to the committee
to develop standar ds which would assur e appropriate stewar dship of the Federal fundsand other
assets being transferred through these contracts. Deliberations on thisissueled to thereview of OMB
Circular A-102 and the Uniform Administrative Requirementsfor Grantsand Cooper ative
Agreementsto State and L ocal Governments (the" Common Rul€"). Although an Indian
self-determination contract is not a discretionary grant, the Common Rule provides certain
gover nment-to-gover nment management principlesthat apply to discretionary Federal grantsto
states, local governments, and Indian tribes.

The Common Rule hastwo-tiered management rules. On onetier, it generally defersto statelaw
and regulations and accepts a state's management standar ds without imposing mor e detailed
requirements. On the second tier, other local governmentsand I ndian tribes (which vary greatly in
size and structure) must observethe Rule's mor e detailed standards for the management of Federal
grants.

In theinterest of giving greater recognition to the gover nment-to-gover nment relationship which
exists between Indian tribes and the Federal government, and to transfer greater responsibility to
Indian tribes commensurate with their status, the committee established standar ds per mitting the
management of contract resour cesin accordance with tribal laws, regulations and procedures, just as
the Common Rule per mits statesto manage Feder al resour cesin accor dance with state laws and
procedur es. Systems established by Indian tribeswill govern the administration of contracts provided
that they include the core management principlesor standards adopted from the Common Rule which
the committee deter mined best meet the needs of Indian tribesand tribal organizations.

Subpart F contains provisionsrelating to the following management standards: (1) Financial
Management; (2) Procurement Management and (3) Property Management. In all of theseareasthe
advisory committee designed minimal regulationsthat focus on the minimum standardsfor the
performance of the three management systemsused by I ndian tribes and tribal or ganizations when
carrying out self-determination contracts.

The standards contained in this subpart are designed to be thetargets which the Indian tribe and
tribal organization's management systems should be designed and implemented to meet. The
management systems themselves are to be designed by the Indian tribe or tribal organization.

Section 900.36 contains general provisions which apply to all management system standards
contained in this subpart. Subpart F includes provisionsthat: (1) | dentify the management systems
that are addressed; (2) set forth the requirementsimposed; (3) limit the applicability of OMB
circulars; (4) providethat the Indian tribe or tribal organization hasthe option to impose these
standar ds upon subcontractors; (5) identify the difference between a standard and a system; and (6)
specify when the management standar ds and management systems ar e evaluated.

Section Sec. 900.44 contains the standar dsfor financial management systems. Subpart F establishes
the minimum requirementsfor seven elementsincluding: (1) Financial reports; (2) accounting
records; (3) internal control; (4) budget control; (5) allowable costs; (6) sour ce documentation; and
(7) cash management.
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Section 900.47 contains standar ds for procurement management systems. This subpart establishes
the minimum requirementsfor seven elements: (1) To ensurethat vendorsand subcontractors
perform in accor dance with theterms of purchase ordersor contracts; (2) torequirethelndian tribe
or tribal organization to maintain standards of conduct for employees award contractsto avoid any
conflict of interest; (3) to review proposed procurementsto avoid buying unnecessary or duplicative
items; (4) to provide full and open competition, to the extent feasiblein the local area, subject to the
Indian preference and tribal preference provisions of the Act; (5) to ensurethat procurement awards
aremade only to entitiesthat have the ability to perform consistent with the terms of the award; (6) to
maintain recordson significant history of all major procurements; and (7) to establish that the Indian
tribeor tribal organization issolely responsible for processing and settling all contractual and
administrativeissues arising out of a procurement. In addition, the regulation providesthat each
Indian tribe or tribal organization must establish its own small purchase threshold and definition of
"major procurement transactions"; establish minimum requirementsfor subcontract terms, and
include a provision in its subcontractsthat addresses the application of Federal laws, regulations and
executive or dersto subcontractors.

Section 900.51 containsthe minimum requirementsfor property management systems. Subpart F
addressesthe standardsfor both Feder ally-titled property and property titled to an Indian tribe or
tribal organization, with differences based upon who possessestitleto the property. Asageneral rule
the requirementsfor property wherethe Federal agency retainstitle are higher than requirementsfor
property wheretheIndian tribeor tribal organization holdsthetitle. Subpart F addr esses elements
including: (1) Property inventories; (2) maintenance of property; (3) differencesin inventory and
control requirementsfor property wherethe Federal agency retainstitle to the property; and (4) the
disposal requirementsfor Federal property.

Summary of Comments

A comment requested that therule clarify the application of Office of Management & Budget
(OMB) Circularsor portionsof OMB Circularsthat apply to the operation of Indian
Self-Determination Act contracts.

Section 900.37 specifiesthat the only OMB Circularsthat apply to self-determination contractsare
those (1) Incor porated the by Act, such asOMB Circular A-128, " Audits of Statesand L ocal
Governments' ; (2) adopted by theseregulations; or (3) agreed to by the Indian tribe or tribal
organization pursuant to negotiations with the Secretary. In regard to these regulations, Sec.
900.45(e) identifiesthe appropriate OMB Circular Cost Principlesthat should be used in determining
the propriety of contract costs.

One comment asked the Committee to delete Sec. 900.40(a) becauseit is overreaching and exceeds
statutory requirements. This section was a fundamental under pinning of the entire Subpart. The
negotiator s agreed that theregulationswould include standards, to be treated as minimum
requirements, for theadministration of contracts. For an initial contract proposal only, Federal
officials may review the standar ds proposed by the Indian tribe or tribal organization, to determine
that they meet or exceed these minimum regulatory requirements. I ndian tribesor tribal
organizationsare responsible for the implementation of administrative systemsthat meet the
standar ds and that are subject to review in accordance with the Single
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Agency Audit requirements as provided in Section 5(f) of the Act. In many respects, this dichotomy
between the standar ds and systems was designed to acknowledge the unique and special nature of
sdlf-deter mination contacts (non-procur ement intergover nmental agreements) and a shift in the
regulatory emphasis from the unnecessary and burdensome review of sysstemsto an emphasison the
acceptance of fundamental guiding management principles. Thisapproach is consistent with
provisionsin the Act at Sections 5(b), 102(a)(2), 105(a)(1) (2) and (3) and 107(a)(1) and in the Model
Contract Section 108(b)(7)(c). For these reasons no change was madein Sec. 900.40.

It was suggested that the Committee delete the words " or tribal organization" in Sec. 900.42 from
both the question and the answer asthis section appliesonly to I ndian tribes. The comment was
correct and the words have been deleted.

The Committee was requested to clarify the period of timethat Indian tribes and tribal
organizations must retain records of contract operations. A new Sec. 900.41 was created to address
theseissues. That section specifiesthat Indian tribesand tribal or ganizations should keep: (1)
Financial recordsfor threeyearsfrom the date of the single audit submission; (2) procurement
recordsfor threeyearsfrom the date of final payment to the supplier; and (3) property management
recordsfor threeyearsfrom the date of disposition, replacement or transfer of the property. In
addition, recordsrelated to litigation, audit exceptions and claims should beretained until the action is
completed.

One comment suggested that theregulation provide for the Secretary to obtain consistent and
timely financial information to respond to Congressional inquiries and to otherwise support budget
justifications. Section 900.45(a) was amended by adding a provision that providesfor the submission
of aFinancial Status Report, SF 269A. The frequency of submission of the SF 269A remainsthe
subject of negotiation between the Indian tribe or tribal organization and the Secretary. The
Department expect that the frequency will not be lessthan once per year. This change only affects how
theinformation istransmitted to the government and is consistent with Section 5(f)(2) of the Act.

The committee was asked to specify which of the three Office of Management and Budget Circulars
dealing with cost principlesapply to atribal organization. In that regard, atribal organization could
be a chartered entity of atribe, a non-profit organization, and/or an educational institution.

Section 900.45(e) has been amended by revising the par enthetical statement and including a chart to
clarify the application of the Office of Management & Budget circulars. The parenthetical statement
makes clear that which circular isapplicableis negotiable with the Secretary and that current
agreements concer ning Office of Management & Budget cost principles need not berenegotiated.

The committee was asked to adopt proposed clarifying language for Subsection 900.45(g). The
regulations wer e amended to adopt the suggested language that provides a mor e accur ate description
of the standardsfor a cash management component of financial management systems.

One comment suggested adding the following new language to Sec. 900.45(h):

If an Indian tribeor tribal organization contractsto assume a program, service, function, or
activity which includes a physical trust asset or natural resour ce, the Indian tribeor tribal
organization shall enter upon itsfinancial management system and provide for an accurate, current,
and complete disclosur e of the value of those assets, provide for an accurate, current and complete
disclosur e of funds by sour ce and application utilized to keep the physical trust assets or natural
resourcesin good repair and maintenance; provide for an accurate, current, and complete disclosure
of any increase or decrease in the valuation of the asset; and provide for an accurate, current and
complete disclosur e of any other costs, function or activity which would improve, increase, or cause
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devaluation or decreasein the value of the physical trust asset or natural resour ce aswould be
required to account for any asset using generally accepted accounting principles and standards.

The Committee did not include this provision principally becauseit is beyond the scope of these
regulations. Currently, the United States does not track the values of natural resources (i.e. national
parksor Indian lands) in thisfashion. Therefore, no financial basis existsto begin the process. The
cost of establishing the basis would undermine and frustr ate self-deter mination contracting. Whilethe
proposal has merits, it would not be possibleto implement it effectively until appropriate guidanceis
issued on valuation of Federal natural resources, the United States enterstheinformation in its
financial records, and funds are made availableto tribal gover nmentsto cover the cost of
implementation. In regard to guidance, the Federal Accounting Standards Advisory Board has not
issued any authoritative instructions on the valuation of Federal natural resources. This matter is
currently under consideration by the Board.

Another comment asked the Committeeto revise Sec. 900.46 to requirethe Secretary tobeheld toa
"strict standard of compliance with the terms of the contract and the annual funding agr eement.”
Further, the comment suggested deleting thewords" In regard to paragraph (g) of Sec. 900.44 [of the
NPRM]" and " based upon the payment schedule provided for in." The Committee was asked to add
"in strict compliancewith" for thelast phrase deleted. Section 900.46 was amended to make this
section of theregulations consistent with the statute.

A comment recommended that Sec. 900.48(c) be amended to include provisionsrequiring " cost and
priceanalysis' in the procurement standards. Subsection Sec. 900.48(c) was amended by adding the
phrase" and ensurethereasonableness of the price" at the end of the subsection. Thiswas doneto
ensurethat cost or priceanalysisbe considered in all procurements, but to avoid the application of a
full Federal procurement-type cost or price analysis since self-deter mination contracts ar e not subject
tothe Federal Acquisition Regulations (FARS). It istheresponsibility of the Indian tribe or tribal
organization to design a procur ement system based upon the standardsin Subpart F. The amendment
will requirethose systemsto consider the" reasonableness of price" when making procur ement
purchases.

The Committee was asked to clarify Sec. 900.50, including the provision of further guidance about
the application of tribal law generally and the application of Tribal Employment Rights Ordinances
(TERO) specifically. Sec. 900.50 was substantially revised, to make clear that subcontractsby an
Indian tribe or tribal organization may require the subcontractor to comply
with certain provisions of the Act and other Federal laws. The new language infor ms subcontractors
that they areresponsible for identifying and complying with applicable Federal laws and regulations.
The section was further amended to providethat, to the extent the Secretary and the Indian tribe or
tribal organization identify and specify laws and regulationsthat are applicable to subcontractsin the
negotiation of the self-deter mination contract, those identified and specified provisionswill then be
included in subcontracts.

Theseregulations do not specifically addr essthe application of tribal law, but establish minimum
standar dsfor the operations of management systems. I ndian tribes may exercise discretion and create
higher standards by operation or enactment of tribal law. Similarly, an Indian tribe may seek a
waiver of a standard asnoted in Sec. 900.36 of theregulations. Nothing in theregulationsis designed
to supersede or suspend the operation of tribal
law that meetsthese standards. Further nothing in the regulations affectsthe operation of tribal law
to activities not paid for by self-determination contract funds.
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Sections 7(b) and (c) of the Act authorize the application of Indian Preference and Tribal Preference
(TERO) in the performance of a self-determination contract. To the extent a TERO ordinanceis
consistent with theterms of Section 7(b) and (c) of the Act it can be made applicableto procurement
subcontracts.

Property Management

The Committee was asked to define " sensitive property” in Sec. 900.52, and asaresult, a definition
of " sensitive personal property" wasinserted at Sec. 900.52(b). That definition includesall firearms
and providesthat the Indian tribes and tribal organization areto define such other personal property
"that is subject to theft and pilferage.” Sincethe activitiesvary
from contract to contract to such a lar ge extent, the committee decided that a locally-created
definition best meetsthe needs of all contractors.

One comment indicated Sec. 900.60(b) might requirerevision regarding the authority of an Indian
tribeor tribal organization to dispose of Federal property. The Committee revised subsection (b) of
Sec. 900.60 by deleting all of subsection (1), that previously allowed for disposal if the Secretary failed
torespond to adisposal request. Asaresult, if the Secretary failsto respond to a request from an
Indian tribe or tribal organization within the sixty day period, the Indian tribe or tribal organization
may return the Federal property tothe Secretary. The Secretary isrequired to accept the property
and isrequired to reimburse the contractor for all costs associated with the transfer. Thisensuresthat
Indian tribesand tribal organizations have a processto dispose of unneeded Federal property, and
the reimbursement of transfer costs should provide the Secretary with an incentivetorespond in a
timely fashion to disposal requests.

The committee was asked to clarify that the property disposal proceduresin Sec. 900.60 only apply
to personal property, becausethe answer to the question usestheterms" personal property" and
"property." Usingtheterm " property" which, by definition, includes both real and personal
property, creates ambiguity about application of the paragraph to the disposal of real property.

Section 900.60 only appliesto the disposal of personal property. The matter has been clarified
through editorial revision of theintroductory question, to read asfollows: " How does an Indian tribe
or tribal organization dispose of Federal personal property?"

Subpart G--Programmatic Reports and Data Requirements
Summary of Subpart

Thisbrief subpart providesfor the negotiation of all reporting and data requirements between the
Indian tribe or tribal organization and the Secretary. Failureto reach an agreement on specific
reporting and data requirementsis subject to the declination process. Although the Indian Health
Service proposesto develop a uniform data set, that data set will

only be used as a guide for negotiation of specific requirements.

Summary of Comments



DOI/HHSINTERNAL AGENCY PROCEDURES HANDBOOK

One comment argued for therevision of Sec. 900.65, that providesfor the submission of
programmatic reportsand data " to meet the needs of the contracting parties." The comment was
concer ned that the section could be used to force Federal minimum reporting requirements upon
Indian tribes and tribal organizations despite the provision in Section 5(f) of the Act that make
reporting the subject of negotiations.

Section 900.65 has been amended to addressthe comment. A new introductory sentence was added
that makes clear that unlessthereisa statutory requirement, theseregulations create no mandatory
reporting requirements. The negotiation of reporting isto be responsive to the needs of the parties
and appropriatefor the purpose of the contract. Thisprovidesthe Indian tribeor tribal organization,
aswell asthe Secretary, with guidance and limitsfor negotiations. Furthermore, because of the
numer ous comments made concer ning the Sec. 900.65 provision, " meet the needs of the contracting
parties," and theamendment noted above, Sec. 900.67 was also amended to make it consistent with
Sec. 900.65 by substituting, " which respondsto the needs of the contracting parties," for " meetsthe
needs of the contracting parties'.

The Committee was asked to clarify grammar in Sec. 900.68. The Committee concluded that the
word " for" wasinadvertently included in thefirst line of Sec. 900.68. The" for" hasbeen and a
comma added between " set" and " applicable" in thefirst line. This should eiminate the confusion.

Subpart H--Lease of Tribally-Owned Buildings by the Secretary
Summary of Subpart

Section 105(1) of the Act authorizesthe Secretary to lease tribally-owned or tribally-leased facilities
and allowsfor the definition of " other reasonable expenses' to be determined by regulation. This
subpart providesanon-exclusivelist of cost elementsthat may beincluded as allowable costs under a
lease between the Indian tribe or tribal organization and the Secretary. It further clarifiesthat except
for " fair market rental,” the sametypes of costs may berecovered asdirect or indirect chargesunder
a self-determination contract.

The Subpart was substantially revised based upon commentsreceived following the NPRM. Please
note that two sections have been added, and previous Sec. 900.71 and Sec. 900.72 have now become
Sec. 900.73 and Sec. 900.74 respectively.

Summary of Comments

Comments requested that the Committee specify the type of account and the guardian of the
account for areservefor replacement of facilitiesidentified in Sec. 900.70(c).

Thefinal regulation addstwo new sectionsto accomplish this. New Sec. 900.71 was added to set
forth the type of account asa " special revenue fund" or a" capital project fund." New Sec. 900.72 was
also added to providethat the Indian tribeor tribal organization isthe guardian of the fund. It
per mitsfund investmentsin a manner consistent with thelaws, regulations and policies of the Indian
tribeor tribal organization, subject to lease terms and the self-deter mination contract.
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The Committee was asked to add landscaping costs to those items of cost included in Sec.
900.70(e)(1-16). No such addition was made as the Committee believed that such costswereincluded
in either subsection (8) or subsection (16) of Sec. 900.70(€).

Likewise, another comment suggested adding profit to those matterslisted in Sec. 900.70(e). In the
Committee'sview, a lease based upon fair market value providesfor therecovery of profit, adjusted
as appropriate, based upon the Federal Share (if any) of acquisition or construction. Therefore, no
change was madeto thisprovision.

The committee was asked to identify the sour ce of fundsfor these lease payments. The sour ce of
fundsis a subject of negotiation between the partiesto a self-determination contract.

Subpart | --Property Donation Procedures
Summary of Subpart

Thissubpart establishes proceduresto implement section 105(f) of the Act. Section 900.85 provides
a statement of the purpose of the subpart and explainsthat whilethe Secretary hasdiscretion in the
donation of excess and sur plus property, " maximum" consideration must be given to an Indian tribe
or tribal organization'srequest.

Thissubpart also containsa provision for the Secretary to elect to reacquire property under
specific conditions. It clarifiesthat certain property iseligible for operation and maintenance funding,
aswell asfor replacement funding on the same basis asif titleto the property were held by the United
States.

Section 900.87 providesfor thetransfer of property used in connection with a self-deter mination
contract. It provides dightly different proceduresfor personal property versusreal property
furnished before the effective date of the 1994 amendments and another procedurefor property
furnished after the enactment of the 1994 amendments.

Sections 900.91 and 900.92 addr ess Sec. 105(f)(2)(A) of the Act, which providesthat atribal
contractor automatically takestitle to property acquired with contract funds unless an election is
made not to do so. It also addresses the process for requesting that real property be placed " in trust."

Section 900.97 addresses BIA and |HS excess property donation while Sec. 900.102 addr esses
excess or surplus property from other Agencies.

Summary of Comments

The committee was asked to clarify this Subpart asit isconfusing and generally repetitive. The
Subpart addr esses the methodology that provides property to Indian tribes and tribal organizations
pursuant to the Indian Self-Determination Act. Because there are several classes of property, with
varying rights and mechanisms, the Subpart must addr ess each separately. In order to reduce
confusion, thefinal regulations provide mor e uniformity depending on the property type.

It was suggested that the Committeerestorethe language that wasiinitially adopted by the
Committee, but not included, in Sec. 900.86. The language change in the NPRM accommodatesthe use
of " plain English" and was not intended to change the manner in which the Secretary exer cised
discretion. The Committee hasreinstated the originally-approved version by striking thewords" give
maximum weight" and substituting " exercise discretion in a way that gives maximum effect”
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following theword "will" in thefirst line of the answer in Sec. 900.86. A similar amendment can be
found at Sec. 900.97(a).

Toensureclarity, several commentsrequested that theregulation specify asto whether property is
real property or personal property in given instances. The Committee has used theword " property"
in theseregulationsto mean both real and personal property except where not applicableto oneor the
other typeof property. If either thewords" real" or " personal" modify " property" that provisionis
limited to that type of property.

The committee was asked to change theincorrect referenceto 41 CFR 101-47, 202.2(b)(10) in Secs.
900.87 (b)(2) and (c)(2). The miscitation has been corrected.

In addition, the committee was asked to delete the terms " justify and certify" in Sec. 900.86 as well
as Sec. 900.97 and Sec. 900.104 because theseterms frustrate the statutory intent and limit accessto
property needed to carry out self-deter mination contracts. The Committee amended the above-noted
sections and substituted " state how" or " statement of how" for the" justify and certify" provision.
Thiswas doneto make clear that what isneeded is a concise, simple statement of how the subject
property is" appropriate for usefor a purpose of which a self-deter mination contract isauthorized
under the Act," the statutory language. The Committee expectsthat the deletion of theterms" justify
or certify" makesit clear that no detailed submission will be required by the Secretary or his
designee.

Commentsrequested revision in the process described in Sec. 900.87 pertaining to property that
was made available before or after October 25, 1994. The Committee has chosen not to make changes,
asthe October 25, 1994 dateistheresult of the 1994 Amendmentsto the Act. That dateisthe effective
date of Public Law 103-413. Those amendments provided at Section 105 of the Act that Indian tribes
or tribal organizations could taketitle to gover nment-furnished property used in performance of the
contract property unlessthe Indian tribeor tribal organization preferred the Secretary to retain title.
Prior to October 25, 1994, titleto such property remained with the Secretary.

Thisprovision allows an Indian tribe or tribal organization to receivetitle to government-furnished
property put in useprior to October 25, 1994. In part, that allows I ndian tribesor tribal
organizations greater flexibility with the Property Management standardsin Subpart F above. For
these, reasons no further changes were madein Sec. 900.87.

One comment suggested that theregulation clarify thereferencesto the value of property subject to
reacquisition or acquisition by the Secretary at thetime of retrocession, reassumption, termination or
expiration of the contract. Among the concer ns expressed wer ethe value at the time of reacquisition,
whether it wasacquisition or reacquisition, the lack of
consideration of depreciation, and the use of property by multiple contracts when only oneor a
portion of one contract triggersthisissue. These commentsrelate to Sections 900.89, 900.93, and
900.100, all of which addressthisissue depending upon the class of property.

The Committeetook action to make uniform sections 900.89, 900.93, and 900.100. These new
sections all contain an additional subsection that addressestheissue of property used in multiple
contracts. Thisnew subsection providesthat the Secretary and contractor shall negotiate an
" acceptable arrangement" for continued sharing and thetitle to the property.

In order to address current value (at the time of retrocession, etc.) the section wasrevised to
"current fair market" and another clause was added, " lessthe cost of improvements borne by the
Indian tribe or tribal organization." Thiswasdone so that wherean Indian tribe or tribal
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or ganization has made improvementsto a piece of property, the value of the improvementsisfactored
into arriving at the $5,000 value threshold. The Committee also reviewed the depreciation questions
but concluded that the current fair market value approach would adequately take these factorsinto
consideration. Moreover, since serviceswould be provided to I ndian beneficiaries by the Secretary,
the best approach with thereacquired property wascurrent fair market value.

In regard to Sec. 900.93, one comment proposed a changeto the question by substituting
"reacquire"’ for "acquire." Upon review the Committee concluded that " acquire' wasthe correct
term because this section addr esses contractor -pur chased property. I n that instance, the Secretary
has never had titleand " acquire" isthe proper term.

Therevisionsto the above-noted sections have also been incor porated into Subpart P of the
regulations. No further commentswill be discussed in this preamble on Sections 900.89, 900.93, or
900.100 since the oper ative provisions are now uniform.

With regard to Sections 900.96 and 900.103, several comments asked when the Secretary will
notify Indian tribes and tribal organizations about the availability of excess BIA and IHS personal
property and GSA excess and surplus property. Suggestions of quarterly or semi-annually were
made. At both Sec. 900.96 and Sec. 900.103 theterm " not lessthan annually” hasbeen added. This
createsa minimum requirement that the Secretary must meet yet allows for mor e frequent notices.

Some comments asked the Committeeto provide further instruction in Sec. 900.97(b) relating to
multiplerequests by contractorsthe same excess or surplus property.

The Committee revised these subsectionsto clarify what will occur in that situation. In regard to
personal property, therequest first received by the Secretary will have precedence. If therequestsare
received by the Secretary on the same date, the requestor with the lowest transportation costs will
prevail.

A technical amendment was madeto Sec. 900.97(c) by changing " piece of real property" to" parcel
of real property."

The committee was asked to delete the reference to the Federal Property Management Regulation,
41 CFR Chapter 101, asthat reference had at Sec. 900.104(b) the potential to incor porate an entirely
different set of regulations, not consistent with the Act. The referencesto the Federal Property
Management Regulation (FPMR) and 41 CFR Chapter 101 weredeleted and " Section 900.86 of this
Subpart" was substituted. The Committee madethisrevision toreflect that theseregulationsare
uniqueto self-deter mination contracts and to avoid any conflict between these regulations and the
FPMR.

Several comments wer e made concer ning the need for the Secretary to act expeditiously to acquire
excess or surplus government property when the property isfrozen by the Indian tribe or tribal
organization, in Sec. 900.104(c). The Committeerevised subsection (c) of Sec. 900.104 by harmonizing
the several suggestions.

Several comments called for clarification of Sec. 900.107 by explaining which type of property
remainseligiblefor replacement funding. The Committee changed the question in Sec. 900.107 and
deleted " Yes' from the answer. This makesclear that gover nment-fur nished property,
contractor-purchased property and excess BIA and IHS property are eligible for replacement funding
consistent with Section 105(f) of the Act. Only excess or surplus government property from other
agenciesisnot digiblefor such replacement.

Subpart J--Construction Contracts
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Summary of Subpart

Subpart J addresses the process by which an Indian tribe or tribal organization may contract for
construction activities or portionsthereof. The subpart iswritten to inform reader s of the breadth and
scope of construction contracting activities conducted by the Departments, and provides opportunities
for Indian tribesor tribal organizationsto choose the degr ee to which they wish to participatein those
activities. The subpart providesfor extensive cooperation and sharing of infor mation between the
Departmentsand an Indian tribe or tribal organization throughout the construction process. The
subpart providesfor different construction contracting methods, such asaward of contractsthrough
subpart J, award of contractsthrough section 108 of the Act, and award of grantsin lieu of contracts
depending on the degree of Federal involvement and the phase(s) of construction activitiesfor which
thelndian tribe or tribal organization seeksto contract.

The construction processis described in phases, starting with a preplanning phase, followed by a
planning phase, a design phase, and a construction phase. Provisions areincluded so an Indian tribe
or tribal organization can seek a contract through section 108 of the Act for the planning phase and
for construction management services. It isnot required that these functions be pursued through a
section 108 contract: if the Indian tribe or tribal organization so elects, these activities can be part of a
subpart J contract.

Definitions are provided that are specific to this subpart and this subpart establishes new
proceduresto facilitatetribal contracting, through such measuresastribal notification and other
provisions. The subpart promotesthe exploration of alter native contracting methods, and eliminates
the applicability of the Federal acquisition regulations except as may be mutually agreed to by the
parties.

The subpart describesthe processfor negotiating a construction contract, including the process for
arriving at afair and reasonable price, and detailsthe processfor resolving disagreementsin the
contracting process. The subpart also setsforth minimum requirementsfor contract proposals, and
detailstherespectiveroles of tribesand the Secretary.

The subpart promotestribal flexibility in several areas, including through periodic payments at
least quarterly, and the payment of contingency fundsto be administered by thetribal contractor.

Summary of Comments

Approximately 185 commentswer e received from non-gover nmental repr esentatives, most of these
from Nations and tribes rather than individuals. This preamble reflects the committee responseto
each comment in a section-by-section format. Refer encesto no action being taken by the Committee
indicate that no change was made to the regulation.

Several comments proposed that the phrase " or real property” be added after " Federal facilities."
The comments wer e adopted to ensurethat related construction work was cover ed under Subpart J.
Thenew phrase adds" and/or other related work" after " demolition."

Eight comments ar gued that supportive administrative functions should be specifically recognized
as contractible in the language of Sec. 900.111. The Committee decided that the language was
adequate as published. One comment proposed adding " or tribal organization authorized" after
"tribe." Thiscomment was adopted.
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One comment proposed to add a bid award phase. The comment was not adopted becauseit is
presently included in the individual phases described in the regulation. Three comments stated that
tribal involvement was not included in the site selection process. Site selection was adopted and
inserted into subsection 900.112(a)(2) and (3). One comment proposed to add " assessment and" after
"initial" at Sec. 900.112(a)(1) and " associated activities" after " assessments" at Sec. 900.112(b)(2).
Both comments wer e adopted.

Several comments stated that Sec. 900.113(b) impliesthat Indian tribesand tribal organizationswill
always subcontract with a consultant rather than using tribal employeesto perform certain functions.
Thiswas not theintent of the proposed regulation. The Committee adopted the proposed language:
"An Indian tribe or tribal organization's employee or construction management services consultant
(typically an engineer or architect) performssuch activitiesas:" and struck " The construction
management services consultant (typically an engineer or architect) assists and advisesthe Indian
tribeor tribal organizationsin such activities as."

Five comments suggested that the phrase " and real property" should beincluded at Sec. 900.113(c)
after " Buildings and Facilities." The committee took no action on these comments.

Three comments stated that the critical distinction between construction contracts and section 108
model agreements ar e the requirementswhich apply to each. The committee took no action on this
comment.

One comment stated that Sec. 900.115(b)(1) should beclarified to indicate that theterm " Act"
refersto the Office of Federal Procurement Policy Act. The comment was adopted and the work
"such" wasdeleted and theword " that" wasinserted.

Nine comments suggested that cost reimbursement contracts should also allocatetherisk. The
Committeetook no action. One comment suggested replacing " fixed-price" with " negotiated." The
Committee adopted " negotiated” and inserted it before " fixed-price" in both the question and
response.

Two comments stated that subsection 900.117(a)(2) tr eats the consequences of the Secretary's
failureto act in away that isvery unfavorableto Indian tribes and, therefor e, against the palicy of the
Self-Determination Act. The comments ar gued that the Secretary'sfailureto act should render the
POR accepted rather than reected. The Committee did not agree on thischange.

Three comments stated that this section should contain standardsor other objective criteria against
which the POR will bereviewed. The Committee concluded that these criteria will be negotiated
between the parties and identified in the contract. One comment suggested revising the timeframes
contained in the subsection to accommodate a shorter construction period dueto weather concerns.
The Committee decided to add a subsection at the end of Subpart J to addressthisissue.

Seven comments argued that construction management services may be performed by tribal
employees. The Committee adopted the language " and/or tribal or tribal organization employees'
after " consultants.”

The Committee received two comments on subsection 900.120. Thefirst urged that the 30-day time
period bereduced to 14 days. The Committee did not agree with this change. The second comment
recommended inserting theword " shall" in place of "will" and inserting " By registered mail with
return receipt in order to document mailing after notify." Thislanguage was adopted.

The Committee received eight comments on subsection 900.121 of the NPRM . Six suggested
inserting theword " each" beforetheword " phase," requiringthe Secretary to notify I ndian tribes
and tribal organizations befor e each phase. One comment proposed adding the following language:
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"Failureof thetribe or tribal organization to notify the Secretary within 45 days after receiving
Secretarial notice described in Sec. 900.120 shall not serve asa bar tothe applicant tribe or tribal
organization from contracting for thedesired project.” Although the proposed language accurately
reflectsa Comptroller General's Opinion, the Committee did not agreeto this addition. To resolve the
impasse, the Committee struck subsection 900.121 in its entir ety.

Eight comments suggested adding language to Sec. 900.121 to clarify who will be solicited and how.
The committeetook no action on these suggestions.

Three comments stated that section 105(m) of the Act establishes a negotiation processto be
invoked at thetribes option, and section 105(m) language should bereflected in subsection 900.122
rather than imposing a mandatory process that may not be applicablein all situations. The regulation
will beinterpreted consistently with the applicable statutory provisions. Thereference " in accordance
with section 900.121(a)" was stricken since Sec. 900.121 was in its entirety. One comment suggested
changing " will" to" shall" after " Secretary" in Sec. 900.122(a). This change was adopted.

Eight comments stated that the language of this section should be changed to mirror the
requirementsfound at Sec. 900.29. The Committeetook no action on these comments. One comment
suggested adding " and provide all documentsrelied on in making the declination decision" at Sec.
900.123(b)(1) after thewords" in writing." The Committee agreed to thislanguage with the addition
after theword " decision" of " within 20 days of such decision." The Committee did not agreetothe
proposed addition of subsection 900.124(b)(1)(1): " The
Secretary shall be barred from relying on any and all such documentswhich are not provided in any
defense of thisdeclination decision." Theregulation therefore does not addr ess what the Secretary
may or may not rely upon,leaving such mattersfor decision by administrative bodies or the courts.

Three commentson Sec. 900.124 stated that the requirementsfor grantsarenot clear. The
Committee took no action.

Five commentsraised theissue of the applicability of the Contract Work Hours Act. The Committee
agreed that the applicability of the Contract Work Hours Act and other lawsis adequately addr essed
in Sec. 900.125(d). Accordingly, thereferenceto the Contract Work Hours Act at Sec. 900.125(c)(4)
was deleted.

One comment stated that Sec. 900.125(c)(1) requiresthe contract to state that thetribal contractor
will not alter titletoreal property " without permission and instructions from the awar ding Agency"
and is, therefore, inconsistent with section 105(f) of the Act, which statesthat titleto property
furnished by the Federal government for a contracted program " shall, unless otherwise requested by
thetribeor tribal organization, vest in the appropriatetribe or tribal organization." The Committee
adopted " electsnot to takettitle (pursuant to Subpart 1) to Federal property used in carrying out the
contract”" at Sec. 900.125(c)(1) after theword " organization." The Committee also struck the
language " proposesto use Federal property in
carrying out the contract."

One comment stated that " engineers' should be deleted at Sec. 900.126(a)(1) and Sec. 900.130(c)(1)
because the Act does not requirethe use of licensed engineers, only ar chitects. The comment was
adopted and theword " engineers' was deleted from those sections.

One comment suggested that Sec. 900.125(a)(8) be expanded to include the following language after
theword "manuals': " and the Secretary shall accept tribal proposalsfor alternativeswhich are
consistent with or exceed Federal guidelines or manuals applicable to construction programs.” The
Committee adopted thislanguage.
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One comment stated that Sec. 900.125(b)(8) was over reaching and required production of
infor mation that the Federal government had no legitimate need to know. The Committee
compromised by agreeing to strike the language as written and to substitute the following: " (8)
Identify if thetribeor tribal organization hasa CM S contract related to thisproject,” and added
after theword " section" at Sec. 900.125(b)(4) " and minimum staff qualifications proposed by the
tribeor tribal organization, if any."

One comment proposed adding language at Sec. 900.125(d) which would includetribal laws,
ordinances and resolutions. The Committee agreed and added the sentence” The partieswill make a
good faith effort to identify tribal laws, ordinances and resolutions which may affect either party in
the performance of the contract.”

Three comments questioned the applicability of Sec. 900.126 to cost reimbursement, fixed-price and
non-constr uction contract construction activities. The Committee took no action.

Ten comments proposed changesto the provision on contingency funds. Four suggested the
following language: " the amount of the contingency provided shall be 10 per cent of the contingency
funds, whichever isgreater." Two comments proposed that 100 per cent of the available contingency
should be open for negotiation and one comment advocated that 100 per cent of the available
contingency should beincluded in the contract. The comments proposed alter native language: " * * *
allow all of the contingency fundsto betransferred to thetribe unlessthe gover nment could show
proof asto why such funds should not betransferred.” The Committee compromised on the following
language: " The amount of the contingency provided shall be 3 percent of activities being contracted
or 50 percent of the available contingency funds, whichever isgreater." Additionally, thefollowing
sentence was added to addr ess concer nsregarding funding: " In the event provision of required
contingency fundswill cause the project to exceed available project funds, the discrepancy shall be
reconciled in accordance with Sec. 900.129(¢e)."

One comment objected totheterm " contract budget,” and urged the language be changed to
"funding proposal." The Committeetook no action, and noted that the present language was written
to accommodateredistribution of fundswithin the budget.

One comment stated that the " fair and reasonable”’ language at Sec. 900.127(a) " givestoo much
discretion to gover nment officialsto determine what isfair and reasonable." The Committee adopted
thereferenceto Sec. 900.129 at the end of Sec. 900.127(a).

Three commentsraised the question of the applicability of Sec. 900.128 to cost reimbur sement,
fixed-price, and non-construction contract construction activities. The Committee took no action on
this concern, but to clarify changes made at Sec. 900.127(€)(8), the following language at Sec.
900.128(d)(3): " including but not limited to contingency."

Seven comments stated that Sec. 900.129(e)(1) should be amended to reflect
that only the amount in excess of the available amount may be declined. The Committee decided not to
make the recommended change, but did adopt the following language after theword " Act" at Sec.
900.129(e)(1): " or, if the contract has been awarded, dispute the matter under the Contract Disputes
Act."

One comment urged that Sec. 900.129(e)(2)(i) " should be modified to expresdy authorize the parties
tojointly agree on a lump-sum advance payment to generate earned interest, in order to bridge the
gap between afair and reasonable price and the amount availableto the Secretary." The Committee
added the phrase " advance paymentsin accor dance with section 900.132" at Sec. 900.129(e)(2)(i)
after " contingency funds."
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Three commentsraised the applicability of Sec. 900.129 to cost reimbur sement, fixed-price, and
non-constr uction contract construction activities. The Committee took no action.

Five comments stated that architect and engineer serviceswere appropriate at the design phase
(Sec. 900.130(b)(1)) but not required at the construction phase and should be deleted. One comment
addressed the language requiring licensed engineers at Secs. 900.130(b)(1) and (c)(1). The Committee
struck "and engineers" in both places, and inserted theword " as' before" needed.”

Three comments stated that language at Sec. 900.130(c)(5) should be changed toread: " Thetribe
or tribal organization may not issue a change order which is outside the general scope of work defined
in the contract or which exceedsthe contract budget including contingency funds without Secretarial
approval." The Committeetook no action.

One comment argued that the timing of the independent cost estimate should be clarified to
facilitate negotiations. The Committee took no action.

Three commentsraised the applicability of Sec. 900.130 to cost-reimbur sement, fixed-price and
non-constr uction contract construction activities. The Committee took no action.

One comment proposed that Sec. 900.130(b)(5) should delete the Secretarial approval and
substitute " review and provide written comments." In compromise, the Committee adopted language
which allowsfor Secretarial review and written comments on the project plans and specifications only
at the concept phase, the schematic (or preliminary design) phase, the design development phase, and
thefinal construction documents phase, and Secretarial approval of the project plans and
specifications for general compliance with contract requirementsonly at the schematic (or
preliminary design) phase and the final construction documents phase, or as otherwise negotiated.

One comment proposed replacing theword " shall" at Sec. 900.130(b)(8) with " may," and striking
the last sentencerequiring production of copies of contracts and subcontracts. In compromise, the
Committee struck the following language: " of contracts and major subcontracts and modifications* *
* and A/E service deliverables." At theend of thefirst sentence of Sec. 900.130(b)(8) the Committee
adopted thefollowing language: " including but not limited to descriptions of contracts, major
subcontracts and modifications implemented during thereport period and A/E service deliverables."

The Committee struck the following language at Sec. 900.130(c)(7)(ii): " of change orders, contracts
and major subcontracts' and inserted at Sec. 900.130(c)(8) " contracts, major subcontracts,
modifications."

One comment argued that Sec. 900.130(e) should requirethe Secretary to act " within 30 daysor as
negotiated between and agreed to by the parties." Another comment suggested that the word
"sufficient" replace" additional" before" fundsareawarded." The Committeetook no action on the
first comment and adopted theword " sufficient” in addition to, rather than in lieu of, " additional."

Six comments urged that Sec. 900.131(b)(7) berewritten asfollows: " Thetribeor tribal
organization may not issue a change order which isoutside the general scope of work defined in the
contract or which exceedsthe contract budget including contingency fundswithout Secretarial
approval." The Committeetook no action.

Eight commentsrecommended the deletion of Sec. 900.131(b)(11)(i)(A), stating that this section
takesauthority from an Indian tribe when the tribe is acting asthe contracting officer for its
subcontracts. The Committee took no action.

Eight comments suggested that overhead costs should beincluded at Sec. 900.131(b)(11)(i)(D)(iii).
The Committee adopted the language " including but not limited to over head costs' before
" reasonable costs."
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One comment stated that the Secretary'srole under Sec. 900.131 generally should be substantially
narrower. Specifically, the comment stated: The Secretary should not have final approval authority
over planning documents once a contract is set for planning activities, the Secretary should not retain
final approval authority for general compliance with contract requirements, and the Secretary should
not be ableto decline acceptance of the constructed building or facility. The Secretary should instead
be limited to monitoring contract performance and to invoking such remedies as may be availableto
the Secretary under the Contract Disputes Act or under other provisions of the Sef-Deter mination
Act. The Committee adopted compromise language on thisissue at Sec. 900.130(b)(5).

One comment stated that the independent cost estimate described at Sec. 900.131(b)4) isa fully
contractible function and thereport should be shared with both parties. The Committeetook no
action on this comment.

One comment urged that Sec. 900.131(b)(11)(i)(B) is unacceptable because it allowsthe Secretary
subjective discretion to determine what is" materially non-compliant work," The Committeetook no
action on this comment.

Three comments questioned the applicability of Sec. 900.131 to cost-reimbur sement, fixed-price and
non-constr uction contract construction activities. The Committee took no action on those comments.

One comment proposed eliminating the Secretarial approval function at Sec. 900.131(b)(1) and
inserting theword " maximum" beforethewords" tribal participation." The Committee adopted the
word " comment" before" and approval functions' and " full" before"tribal participation.” The
Committee also adopted thewords" in writing" with regard to Secretarial notification of any
concerns or issuesthat may lead to disapproval and thewords" and documents' after " relevant
information." The Committee struck the language " accommodate tribal recommendations' and
inserted "resolve all issues and concernsof thetribe or tribal organization" after the words" good
faith effort to." The Committee added " appropriate" beforetheword " Secretary" at Sec.
900.131(b)(2).

One comment proposed changing Sec. 900.131(b)(4) toread " Secretary may rely on the Indian
tribe'sor tribal organization's cost estimate or the Secretary may" obtain an independent gover nment
cost estimatethat isderived from thefinal project plans and specifications, striking the balance of the
sentence. The Committee adopted thiscomment and, after " tribal organization," added the following:
"and shall provide all supporting documentation of the independent cost estimateto thetribeor tribal
organization within the 90-day time limit."

One comment proposed to strike " approve" at Sec. 900.131(b)(5) and insert " provide written
comments." The Committee adopted the following language after " the Secretary shall have the
authority toreview" : " for general compliance with the contract requirementsand provide written
commentson," and struck " approve for general compliance with contract requirements.”" After " final
construction documents phase," the Committee also added " and approve for general compliance with
contract requirementsthe project plans specifications only at the schematic phase and final
construction documents phase."

One comment argued that Sec. 900.131(b)(9) be deleted and the following substituted: " The
Secretary shall be limited to the number of on-site monitoring visits negotiated between and agreed
upon by the parties." The Committee achieved consensus by striking " retainstheright to" and
inserting " may" after "the Secretary."

In response to a comment regarding Sec. 900.131(b)(1)(iii), the Committeeinserted " including but
not limited to overhead costs."
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One comment proposed an additional subsection at Sec. 900.131(b)(13)(vi) toread: " The Indian
tribeor tribal organization shall be compensated for reasonable costsincurred dueto termination of
the contract." The Committee adopted this comment.

One comment proposed adding " No further approval or justifying documentation by the contractor
shall berequired before expenditure of funds' to Sec. 900.134. The Committee adopted this
suggestion.

Two additional subsectionsto Subpart J were adopted by the Committee. One respondstotribal
concernsregarding the short period of actual time availableto engagein construction activitieswhere
weather isan issue. The second clarifiesthat tribal employment rights ordinancesdo apply to
construction contracts and subcontracts.

The Committeesreceived comments urging both approval and rejection of Subpart J as proposed.
The Committee only considered comments which addr essed a specific subsection and/or proposed
language.

Construction management services: Of the comments received regarding the proposed rule for
construction activities under Public Law 93-638, many wer e directed towar ds the definition of
Construction Management Services (CM S) and Construction Project Management (CPM) contained
aspart of therule. Indeed, one comment, representative of several Indian tribes, ". . . objectstothe
excessively narrow definition of construction management services (Sec. 900.113(b)) in a fashion
which unlawfully defeatsthetribal right to contract for management servicesthrough an ordinary
self-determination contract, contrary to section 4(m) of the Act." CM Sisa management process for
construction projectsthat in someinstances can provide for project delivery. Several commentsfed
that the activities described in the definition of CPM should be considered CM S activities. The
distinction isimportant in that the statute providesthat self-determination contractsfor CMS can be
through the Section 108 M odel Agreement and not through a self-deter mination construction contract
(Subpart J) astheregulationsrequire
for conduct of CPM activities.

The statute does not provide a definition for CM S and effortsto develop a definition dominated
Committee discussion through the regulation process. At the start of the negotiation process,
discussion departed upon a path that quickly stalled in a quagmire of divided opinion asto therole,
both appropriate and statutorily per missible, available to the Federal gover nment
in self-determination contractsinvolving construction. However, at no point wasthere any dispute
between tribal or Federal representativesthat atribe can contract for all management functions of a
construction contract. The dispute regarding thisissue revolves around the contracting vehicle
utilized--a self-deter mination contract versus a Section 108 M odel Agreement--and not the
contractibility of management functions. Consistent with the Federal argument for limited Federal
involvement in construction projects was an unwavering view that a M odel Agreement, invoked
through provision CM S, could not be used to circumvent other provisions of the statute dealing with
construction.

To move forward, the Committee set aside initial effortsto definerolesand involvement, and
instead focused on describing processes through which tribes could pursue construction activities.
From these scenarios, much discussion ensued and the roles of each party developed. Through these
efforts, the regulations evolved in a manner that providesfor Indian tribesor tribal organizationsto
contract for a spectrum of responsibilities, ranging from oversight of Federal effortstotribal
responsibility for all aspects of the construction process, through multiple options of contracting
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methods. From the standpoint of thetribal representativesthat actively and consistently participated
throughout the negotiation process, the practical effect of the CM S definition isnegligible towardsthe
overall goal of increasing tribal control of the contracting process. Thelimit of the Federal
involvement, as described in Sec. 900.132 of theregulation, isa direct reflection of effortsto describe
reasonable points of Federal involvement. Both tribal and Federal representatives of the Committee
char ged with developing theregulations agree that the end result reflects a lessening Feder al
involvement in and an increase of tribal control of the construction process through 638 contracting.

However, Federal and tribal committee membersdid not reach consensus on the definition of CM S.
Tribal and federal representativesincluded thisissuein their non-consensusreports. Thetribal
non-consensus position sought to eliminate the definition of " construction project management” and
include a lessrestrictive definition of " construction management services' with conforming changesto
the balance of Subpart J. Tribal representatives ar e of the view that these definitionsinappropriately
limit the scope of construction management activities which should be contractible outside Subpart J.
They arefurther of the view that the precise contour s of " construction management services' should
be worked out on a case-by-case basis astribes engage in negotiations with particular agencies over
specific construction projects. Accordingly, the Departmentsdid not change the definition of CPM.

Whilethe Departments have given careful consideration to the views of thetribal representatives on
thisissue, they cannot accept the tribal proposal. The Departments ar e per suaded that, as a legal
matter, the Act treats construction contracts gover ned by Subpart J differently from contractsfor
other activitieswhich may be contracted using the model agreement in section 108 of the Act. Thetwo
definitions allow contracting under a section 108 model, agreement for certain administrative support,
coor dination, and monitoring activities. However, construction project design and construction
activities (including day-to-day on site project management and administration) are appropriately
contracted under Subpart J. Although thetribal representatives ar e of a different legal view, we
believe that expanding the definition of " construction management services' so that construction
projects may be conducted under a section 108 construction management agreement circumventsthe
statutory requirementsfor a construction contract between the gover nment and the Indian tribe or
tribal organization.

Subpart K--Waiver Procedures
Summary of Subpart

Thissubpart implements section 107(e) of the Act, which authorizesthe Secretary to make
exceptionsto theregulations promulgated to implement the Act or to waive such regulations under
certain circumstances. Section 107(e) of the Act providesthat in reviewing waiver requests, the
Secretary shall follow thetimeling, findings, assistance, hearing, and appeal procedures set forth in
section 102 of the Act. Subpart K explainshow an Indian tribe or tribal organization appliesfor a
waiver, how the waiver request is processed, the applicable timeframesfor approval or declination of
waiver requests, and whether technical assistanceis available. In addition, subpart K restatesthe
declination criteria of section 102 of the Act, which apply to waiver requests, and specifiesthat a
denial of awaiver request isappealable under subpart L of theseregulations. Finally, subpart K
implements section 107(b) of the Act by providing a processfor a determination by the Secretary that
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alaw or regulation has been super seded by the provisions of the Indian Self-Determination Act, as
amended.

Summary of Comments

Several commentsindicated that the scope of Subpart K wasunclear. Some argued that the scope
should be narrowed to authorizing only waiversunder Part 900, while othersargued that it should be
expanded to include other regulationsaswell. Thelanguagein Sec. 900.140 has been redrafted to
clarify that the statutory waiver authority in Section 107(e) of the Act islimited to regulations under
thisPart. It should be noted that the Secretary
of thelnterior hasthereserved authority to waive other regulationsin 25 CFR if permitted by law.
See25CFR 1.2.

One comment asked whether the Secretary can delegate hisor her authority to waiveregulationsto
lower administrative levels. The Secretary does have such authority, but has not chosen to exerciseit.

One comment recommended a modifying of the last sentence of Sec. 900.143 torequirea" clear and
convincing" burden of proof on the Secretary where a waiver request isdenied. Thisrecommendation
wasr g ected becauseit isdifferent from the statutory burden of proof in Section 102(a)(2) of the Act.

One comment objected that the 90-day period in Sec. 900.143 was too long, and recommended
shortening it to 30 days. Thisrecommendation wasr € ected because it is contrary to the 90-day time
framein Section 102(a)(2) of the Act. Section 107(€) of the Act specifically providesthat thetimelinein
Section 102 of the Act appliesto thereview of waiver requests.

One comment asked whether waivers can be granted even if they are against the law. Although such
aclarification isunnecessary in thisregulation, the Secretary isnot authorized to waive any provision
of the Act that may berestated in theseregulations.

One comment stated that Sec. 900.146 should be amended to allow Indian tribesor tribal
organizationsthe discretion to draw on expertise from other tribesand/or tribal organizationsto meet
their needs. To addressthis concern, Sec. 900.146 was amended to cross-r efer ence the provision of
technical assistance under Sec. 900.7.

One comment recommended the inclusion of an additional paragraph in Sec. 900.148 requiring the
Secretary to attach alist of all applicable Federal requirementsto each contract. This suggestion was
not adopted because any addition to the contract must be by mutual agreement of the parties
pursuant to Section 108 of the Act.

The Office of Management and Budget (OMB) expr essed concer n about recognition of itsultimate
responsibility for the approval of waivers of any principles contained in OMB cost circulars.
Therefore, in reviewing waiver s of any cost principles, OMB requeststhat the Secretary consult with
OMB prior to approving any requestsunder Subpart K.

Subpart L--Appeals
Summary of Subpart
The advisory committee decided to develop substantive regulations gover ning appeals of pre-award

decisions by Federal officials. This subpart does not govern appeals of post-award decisions subject to
the Contract Disputes Act, since the provisions gover ning disputes under a contract can befound in
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subpart N of theseregulations. Subpart L implements sections 102(b), 102(e), and 109 of the Act, as
well asvariousother provisionsrequiring the Secretary to provide an administr ative appeals process
when making certain decisionsunder the Act. It providesaroad map to the appeals process for
Indian tribesand tribal organizations.

Theregulation isdivided in two parts: thefirst part concerns appealsfrom decisionsrelating to
declination of a proposal, an amendment of a proposal, or a program redesign; non-emer gency
reassumption decisions; decisionsto r efuse to waive regulationsunder section 107(e) of the Act;
disagreements over reporting requirements; decisionsrelating to mature status conver sions; decisions
relating to arequest that alaw or regulation has been superseded by the Act; and a catchall provision
relating to any other preawar d decisions, except Freedom of Information Act appeals and decisions
relating to the award of discretionary grants under section 103 of the Act. The second part concerns
decisionsrelating to emergency reassumptions under section 109 of the Act and decisionsrelating to
suspension, withholding, or delay of payments under section 106(1) of the Act.

Subpart L allowsfor an informal conferenceto avoid moretime-consuming and costly formal
hearings, but delineatesthe appeal process availableto Indian tribesand tribal organizationsthat are
either unhappy with theresults of theinformal conference or who choose to bypasstheinformal
process altogether. Subpart L also statesthat an Indian tribe or tribal organization may go directly to
Federal district court rather than exhaust the administrative appeal process under thisregulation.

Under theregulation, all appeals must be filed with the Interior Board of Indian Appeals. Hearings
on therecord are conducted by an Administrative Law Judge of the Department of the Interior's
Office of Hearings and Appeals, Hearings Division, who rendersarecommended decision. Objections
to thisrecommended decision may befiled either with the Interior Board of Indian Appeals, if the case
relatesto a Department of the Interior decision, or with the Secretary for Health and Human Services,
if the caserelatesto the Department of Health and Human Services.

The second part contains similar provisions concer ning emer gency reassumption and suspension
decisions, but these decisions ar e treated separ ately because of the statutory requirement that a
hearing on therecord be held within ten days of the Secretary's notice of hisor her intent torescind
and reassume a program immediately, or a notice of intent to suspend, withhold, or delay payment
under a contract.

Summary of Comments

Several comments noted that thewords" you" and "your" appear throughout this Subpart, rather
than thewords" Indian tribe" and "tribal organization." Where appropriate, thewords" you" and
"your" have been replaced throughout this Subpart.

Pursuant to several comments, Sec. 900.150 was amended by adding a new par agraph (j) subjecting
decisionsrelating to requestsfor determination that a law or regulation has been superseded by the
Act to the appeal proceduresunder this Subpart.

One comment objected to having IHS appeals go to the Interior Board of Indian Appeals (IBIA).
Thisrecommendation was not adopted because to have all appeals heard by a single administrative
appeals body so that the Act and theseregulations are uniformly interpreted by both Departments.
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One comment recommended that | ndian tribes should be required to go through the administrative
appeal process before going to Federal district court. Thisrecommendation was not adopted because
Section 110 of the Act specifically authorizes direct accessto Federal courts.

One comment recommended that there be a mandatory completion time of six monthsfrom thetime
an Indian tribeor tribal organization files a notice of appeal to thetimefor afinal decision from the
IBIA. Thisrecommendation was not adopted because thereisno way for the I BIA to anticipate when
all briefings, discovery extensions, and settlement discussionswill be
concluded. Flexibility needsto be maintained during this process. Theregulation already includestime
framesfor the IBIA torender decisionsonce all required filings have been made. See, e.g., Sec.
900.167 and Sec. 900.174. One comment recommended enlar ging the 30-day period in Sec. 900.152 to
90 days. Thisrecommendation was not adopted because Sec. 900.159 alr eady providesfor an
extension of time.

Several comments requested that Sec. 900.152 be clarified to provide that Indian tribes may appeal
decisions made by agencies of DHHS besidesthe IHS. Thisrecommendation was adopted, and the
guestion in Sec. 900.152 was amended to reflect thisclarification.

One comment suggested that Sec. 900.155(b) be redr afted to define the words " adequate
representation” and suggested that the section beredrafted so that the costs of the appeal are
chargeable either to the contract, if thetribe prevails on the appeal, or tothetribeif the appeal is
unsuccessful. These recommendations wer e not adopted. Federal agenciesreservetherightsto

determine what is adequate r epresentation in specific cases. To forcetribesto repay the expense of
appeals either through a chargeto the contract or through tribal fundswould be unjust and would
discour age appeals which are well taken.

Many comments objected to a provision in Sec. 900.152 and Sec. 900.156 which providesthat " the
IBIA will determine whether you are entitled to a hearing." This sentence was deleted from these two
sections. As pointed out in many comments, the standar ds gover ning these decisions are set forth in
Sec. 900.160.

Several comments objected to the certification requirement in Sec. 900.158(d) becauseit isnot a
statutory requirement of the Act, and conflicts with the gover nment-to-gover nment relationship
between tribesand U.S. Gover nment. Thisrecommendation was not adopted. The certification
requirements herearethe sameasin courtsand other administrative appeal forums. The pur pose of
the requirement issimply to ensurethat the deciding official has been informed that hig’her decision
has been appealed, and that the | BIA beinformed of thisnotification. It isnot intended to be a
burdensome requirement, but merely a certification that is obtained for information purposes.

Pursuant to a comment, thewords" good reason” in Sec. 900.159 wer e changed to the words " valid
reason."

One comment recommended deletion of Sec. 900.159 because any request for an extension should be
made within the 30-day time framein Sec. 900.158. Thisrecommendation was not adopted because,
although a matter of consider able debate during the Committee's negotiations, it was agreed that
there could be extenuating circumstancesthat could prevent a Indian tribeor tribal organization from
filing its notice of appeal within the 30-day timeframein Sec. 900.158.

One comment sought clarification of what happensif the IBIA determines not to grant an extension.
If the IBIA determinesthat the appellant does not have a valid reason to extend the deadline, and the
tribe disagreeswith this determination, it can appeal that decision to Federal District Court pursuant
to Section 110 of the Act.
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Section 900.160(a) wasr estructured into two sentencesfor clarification purposes. The second
sentence of Sec. 900.160 now beginswith thewords" [i]f so.

One comment recommended changing the 15-day time framein Sec. 900.161(b) to a longer period.
Thisrecommendation was not adopted becauseit isthe Committee'sbelief that thetimeframeis
adequateto hold a pre-hearing conference.

Several comments suggested that Sec. 900.163 be amended to impose a clear and convincing
evidence burden of proof on the Secretary. Thisrecommendation wasr g ected becauseit isdifferent
from the statutory burden of proof in Section 102(a)(2) of the Act.

Several commentsrecommended rewriting the question in Sec. 900.163 to include all appealable
issues. Thisrecommendation was not adopted because the burden of proof ison the appellant to show
by a preponder ance of the evidencethat the agency erred for issues under appealsin Secs. 900.150(h),
(), and (j). Thisisconsistent with the usual Administrative Procedure Act standard.

One comment objected to the agency which is one of the partiesto the appeal making the final
decision in Sec. 900.167. Theregulatory provision is consistent with the Act. Section 102(e)(2) of the
Act providesthat any decision which representsfinal agency action shall be made " by an official of
the Department who holds a position at a higher organizational level within the Department * * * than
theagency * * * in which the decision was made" or by an administrative judge.

Several comments noted that Subpart L does not addressthe statutory right of Indian tribesto
recover attorney feesunder the Equal Accessto Justice Act (EAJA). In responseto these comments, a
new section was added at the end of Subpart L clarifying that EAJA appliesto administrative appeals
under this Subpart, and cross-referencing the appropriate EAJA regulations.

Subpart M--Federal Tort Claims Act Coverage
Summary of Subpart

Coverage of the Federal Tort Claims Act (FTCA) has been extended to Indian tribes, tribal
organizations and I ndian contractors carrying out contracts, grants, and cooper ative agr eements
under the Act. Thissubpart explainswhich tort claims are covered by the FTCA and which tort
claimsarenot covered by the FTCA, for both medical and non-medical related claims. It also
providesfor tribal assistancein giving notice of tort claimsto the Federal agency involved, and in
providing assistance during the administrative claim or litigation process.

Summary of Comments

Two comments stated that there should be no distinction between medical-related and
non-medical-related functions under self-determination contractsfor purposes of FTCA coverage,
defense or payment. Thiscomment wasr gjected because the medical provisions have a unique history
grounded in the Public Health Service Act, and in Section 102(d) of the Act.

Several comments expressed concern that the proposed regulations lacked guidance regarding
insurance. Insuranceis beyond the scope of FTCA authority for these regulations.

Several comments stated that portions of this Subpart reflect a fundamental misunder standing of
the scope of the Feder al government's obligation to defend and indemnify tribal contractorsfor
non-tort claimsand claims outside the contract. Another set of comments requested that Sec. 900.183
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be amended to explain that an Indian tribe or tribal organization may not be sued for claims beyond
the scope of the FTCA arising out of the performance of self-determination contacts. |n amending Sec.
900.183, the Committee deter mined to narrow the scope of the regulation strictly to the remedial
FTCA provisions of section 102(d) of the Act and section 314 of Public Law 101-512, asrequired by
section 107(a)(1) of the Act. The Committee therefore chose not to address the extent to which Indian
tribesor tribal organizations are protected from suitson other claims, which isbeyond the scope of
these regulations.

One comment recommended that " Indian contractor,” asdefined in Sec. 900.181(a), should be
expanded to include non-medical servicesaswell as medical services. Although the Eighth Cir cuit
Court of Appeals (see FGS Constructors, Inc. v. Carlow, 64 F.3d 1230) hasinterpreted this provision
as applying only to health programs, Sec. 900.181(a)(3) was added to reflect the desir e of some Indian
tribesto continue disputing the scope of thisterm.

One comment recommended deleting Sec. 900.181(b) since " contract” isdefined elsewhere. The
comment was adopted.

One comment suggested clarifying Sec. 900.183(a) by stating with specificity which tort claimsare
barred. The comment was adopted and this section was changed.

One comment recommended Sec. 900.183(b) be amended by adding a new subsection including
activities performed by an employee which ar e outside of the scope of employment. The comment was
adopted.

One comment asked what law will be used to implement breach of contract claims and whether
tribal contractorsare subject to Federal employment statutes. The comment was r gj ected because this
subject isbeyond the scope of regulatory authority under section 107(a)(1) of the Act.

One comment questioned thereferenceto violations of the U.S. Constitution in Sec. 900.183(b)(4).
The provision was deleted. As sovereigns pre-existing the Constitution, Indian tribes have historically
been regarded as unconstrained by those constitutional provisions framed specifically as limitations
on Federal and state authority. See Santa Clara Pueblov. Martinez, 436 U.S. 49, 56 (1978). To the
extent applicable, 28 U.S.C. 2679(b)(2) continuesto bereevant.

Several comments asked whether tribal law applied totort claims. No change was made because
state law appliesto the determination of liability for tort claimsunder the FTCA.

One comment suggested amending Sec. 900.188(c)(7) to add " including Feder al employees assigned
tothe contractor," after theword " employees." The comment was adopted and the sentence
re-written.

Two comments recommended that the notice requirements of 28 U.S.C. 2679(c) bereferenced in
Sec. 900.188(b). Also, one comment suggested adding the same notice provision to Sec. 900.203. The
comments wer e adopted. One comment recommended synchronizing Sec. 900.206 with Sec. 900.192 so
that thelist of employees covered for non-medical-related claimsisthe sameasfor medical-related
claims. The comment was adopted.

Subpart N--Post-Award Contract Disputes
Summary of Subpart

Under section 110(d) of the Act, the Contract Disputes Act (CDA) appliesto post-award contract
claims. Thissubpart explainswhen a CDA claim can befiled, the contents of a claim, and whereto file
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the claim. It also explains the difference in the handling of claims over $100,000 and those lessthan
that amount.

Summary of Comments

Several commentsrecommended that language from the withdrawn 1994 NPRM regarding the
application of the Equal Accessto Justice Act beincorporated into the Subpart. The commentswere
adopted by adding Sec. 900.216(c).

Several comments recommended adding paragraph 900.805(k) from the withdrawn 1994 NPRM
regarding using accounting principlesas" guides' rather "rigid measures' in IBCA appeals. The
comments wer e adopted and a new section was added.

One comment was concer ned that Sec. 900.217 was silent regarding the Tribal Court system
alternativefor alternative disputesresolution. A change was made in Sec. 900.217(b) to adopt this
recommendation. Two commentsindicated that Sec. 900.217(b) needsto add theright of thetribe, if it
desires, tofilein Federal District Court or the Court of Federal Claims. Thisconcern isalready
addressed in Sec. 900.222.

Several comments recommended that Sec. 900.220(b) be revised to read: " supporting documents or
data are accur ate and completeto the best of the Indian tribe or tribal organization's knowledge and
belief." The commentswer e adopted.

Two commentsrecommended that Sec. 900.224 be amended so that delay of the awar ding official in
making a final decision should betreated asthough the claim were approved, rather than denied.
These comments wer er g ected because the existing language is statutory.

Several commentsrecommended adding the following language to Sec. 900.227: " If a decision is
withdrawn and a new decision acceptableto the contractor isnot issued, the contractor may proceed
with the appeal based on the new decision or, if no new decision isissued, proceed under Sec.
900.224." The commentswer e adopted and a new Sec. 900.227(c) was added.

One comment expressed concern that Sec. 900.230(a) requiresan Indian tribeto keep performing
its contract in spite of the possibility that the claim being appealed represents crucial operating funds
from the contact. Thisisaddressed by thelimitation of cost clause of the model contract.

Subpart O--Conflicts of | nterest
Summary of Subpart

Section 900.231 defines an organizational conflict of interest, and Sec. 900.233 defines per sonal
conflicts of interest which could affect self-deter mination contracts. The balance of the subpart advises
Indian tribeswhat must be donein the event a conflict arises. The subpart also providesthat Indian
tribes may elect to negotiate specific conflicts provisions on a contr act-by-contract basis.
Summary of Comments

Thearea of conflict of interests--where an Indian tribe or tribal organization'sand/or their

employees administrations of a self-deter mination contract affecting allottees and others could be
impaired by financial bias-raises difficult questionsfor DOI, including the proper balance between
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the Federal-tribal gover nment-to-gover nment relationship and the Secretary's mandated trust
responsibility. Additional issuesinclude the degree of monitoring required for conflicts, if any, where
the United States contracts with Indian tribesto perform dutiesthat directly affect the statutory
rights of third parties. In attempting to reconcile these difficult questions, the DOI has opted for an
approach that seeksto minimize intrusion and burden to Indian tribesand tribal organizations, yet
providesfor a degree of accountability where conflictsarise.

The Committee reached consensus on a personal conflict of interest provision in the procurement
management standardsin Subpart F. The Federal committee member s believed this section should be
supplemented by aregulation addr essing conflicts of the Indian tribe or tribal organization itself and
conflicts of individual employeesinvolved in trust resour ce management. These regulations appear in
Subpart O of thefinal regulation and only apply to contracts awarded by the DOI.

Several commentson the NPRM noted that no provision on conflicts of interest has previously been
adopted in the 20 years of contracting trust programs. The need to addressthe conflictsissuein some
form has become mor e appar ent asthe DOI's experience with 638 contracts hasincreased.

Some comments assert that excellent tribal track records makeit clear that no federal regulation is
necessary. Several other comments state that the NPRM proposal suggeststhat in the absence of
regulation Indian tribeswill engage in fraudulent actions. The DOI does not contend that thereisa
widespread problem of unmitigated conflicts of interest. Rather it isadopting the rulein recognition of
itsresponsibility astrusteeto ensurethat in atrust relationship, the acts of itsagentsarein
accor dance with high fiduciary standards. Therefore, theruleisintended to protect trust
beneficiaries. Because theregulation only requiresan Indian tribe or tribal organization to provide
noticein the case of an organizational conflicts of interest, compliance should not be burdensome.

Several comments stated that any potential conflict between atribe and allotteesis no different than
any other relationship between a government and its citizens, wher e a gover nment usesitsown
employeesto value private land to be condemned for gover nment purposes. Several other comments
statethe NPRM's" or ganizational conflict" proposal was vague and nonsensical since the United
Statesretainsaresidual component (such aslease approval or taking feeland into trust status) which
givesthe DOI ample opportunity to protect theinterests of the United States. A related comment
stated that this proposal appeared to passon to Indian tribesthe costs of the federal government's
continuing responsibilities astrustee, constituting an unauthorized failureto perform non-delegable
functions.

Thefinal regulations do address or ganizational conflicts, because thereisa significant difference
between the obligation of atrusteeto a beneficiary and that of a government to a citizen. I n response
to these comments, the DOI significantly altered the or ganizational conflictsregulation from the
NPRM. Firgt, thefinal regulation clearly statesthat it only applieswhen the
contract affectstheinterests of allottees, trust resourcesor statutory obligationsto third parties.
Second, the Indian tribe or tribal organization isonly required to provide noticeto the federal
government when such a situation arises, that isnot already covered in their 638 contract.

Several Indian tribes commented that Federal regulations must not dictate internal tribal
operationsin the area of personal conflicts of interest. Some of them acknowledge that the federal
proposal would not be particularly burdensome, but statethat it isinconsistent with the federal policy
of Indian self-determination.

The personal conflict of interest provisionsare narrowly drawn to cover only trust programs.
Whilethereisa strong federal policy of Indian self-determination, thereisalso a strong federal policy
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of strict adherencetothetrust responsibilitiesarising from treaty and statute. The self- determination
statute does not sever thefiduciary relationship between the United Statesand Indian trust
beneficiaries. For thisreason the ethical standardsinvolved are not solely an internal tribal concern.

One comment recommended reliance on tribal codes, supplemented by negotiated contract
provisions, to protect against per sonal conflicts of interest. The comment analogized the federal
proposal to unsatisfactory past experienceswith BIA " model codes."

Theruleaccommodatestribal codes and negotiated contract provisions, that the Department
agreeswould be the ideal manner in which to address conflicts. However it also providesaruleto
apply in the absence of tribal code or contract termsthat adequately protect trust beneficiaries from
conflicts of interest.

Several comments agr ee that regulations should addressthe problem of conflicts of interest arising
from familial relations, organizational relations wher e elected officials also servein programmatic
capacities, and financial relations. These comments suggest that I ndian tribes be authorized to employ
their own written codes of standards of conducts. Until the Secretary approves such codes, the
comments suggest termsthat should apply that draw upon standar ds applicable to feder al employees
and other government contractors.

The Department agreesthat regulations are needed and has provided in Sec. 900.236 that it will
negotiate conflicts provisionsin contracts, to displace theseregulationsif thereis agreement to
provide equivalent protection to theseregulations. The Department's regulations focus solely on
financial interests, and not familial and organizational relations, believing that the
latter ismore susceptibleto internal tribal regulation. Because of concernsabout tribal sovereignty,
thefinal regulation does not require Departmental approval of tribal codes, except asagreed toin
individual contract negotiations.

Some comments described the proposal in the NPRM as presenting micr o- management
opportunitiesfor federal agency personnel inconsistent with a gover nment-to-gover nment
relationship. To avoid micro-management, the final rule was modified, in the case of organizational
conflicts, to require only noticeto the DOI when and Indian tribe or tribal organization lear ns of the
existence of a conflict. No mitigation plan, as proposed in the 1996 NPRM, isrequired. The personal
conflictsregulation only requiresthe Indian tribe to addr ess the conflict in a manner that enablesthe
Department to meet itstrust responsibilities.

Some comments recommended that Indian tribesand the DOI rely on contr act-by-contract
negotiationsfor addressing conflicts provision. As mentioned earlier, because of thetrust and legal
responsibilities of the Department, theregulations are necessary to address situationswhere terms
cannot be negotiated in the short time per mitted for negotiation.

Several Indian tribes commented that the Gover nment does not similarly regulate its own actions,
and consult with Indian tribes concer ning conflicts with actions proposed on allottee properties. The
DOI agreesthat consultationsisappropriate, but recognized that it hasavery high duty to assure
that actionstaken with respect to allottee propertiesare consistent with itsfiduciary responsibilitiesto
those allottees. The rule does not require consultation with allottees on actions concer ning tribal lands,
or vice versa.

One comment written on behalf of several individual owners of trust resour ces, strongly supported
the adoption of minimum standardsto assurethe integrity of the performance and administration of
trust resources. The comment suggeststhat, at a minimum trust resour ces be subject to the same
conflict standards applied to procurement in the proposed Sec. 900.48.
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Thefinal ruleisvery similar to the agreed provisionsin Sec. 900.48.
Subpart P--Retrocession and Reassumption Procedures
Summary of Subpart

Section 107(a)(1) of the Act authorizesthe Secr etariesto promulgate regulations governing
retrocession and reassumption procedures. Sections 900.240 through 900.245 define retr ocession,
what entities are entitled to retrocede, tribal rightsfor contracting and funding as a result of
retrocession, and tribal obligationsregarding thereturn of property to the Secretary after
retrocession.

Sections 900.246 thr ough 900.256 explain what is meant by reassumption, the two types of
reassumption authorized under the Act, necessary circumstances when using emergency and
non-emer gency reassumption authority, and Secretarial responsibilities, including detailed written
notice requirements when reassumption isinvoked. The subpart describesa number of activities after
reassumption has been completed, such asauthorization for " wind up" costs, tribal obligations
regarding thereturn of property to the Secretary, and a funding reduction protection.

Summary of Comments

One comment recommended that the phrase " may retrocede a contract" be added to theend of the
answer in Sec. 900.232 to provide a more complete answer to the question of who may retrocede a
contract. Thissuggestion adds clarity to the answer, and has been adopted.

Several commentsrecommended that an additional question and answer be added to address when
aretrocession becomes effective. Therecommended language is contained in the Act, provides
meaningful information to the users of thisregulation, and has been adopted and inserted asa new
Sec. 900.233.

Several commentsrecommended that theterm " fair market" be added to the answer in Sec.
900.236 and Sec. 900.246 in describing the value of property to bereturned to the Secretary in the
event of aretrocession or reassumption. While the essence of thisrecommendation has been adopted,
to remain consistent throughout the regulation the definition of " fair market" as provided in Subpart
| will berestated in this Subpart. (Subpart | states" current fair market value, lessthe cost of
improvements borne by the Indian tribeor tribal organization in excess of $5,000." ) Also, for clarity
theword "requested” hasbeen added to the answer in Sec. 900.236 in describing property to be
returned to the Secretary.

One comment recommended that the answer provided in Sec. 900.238, which has (a) and (b)
components, bereversed to track the order of the question and avoid confusion. Thisrecommendation
has been adopted to promote unifor mity in this question and answer .

A comment recommended language be added to the answer in Sec. 900.239 incor por ating the option
for theaward of grantsto Indian tribes from the Secretary for technical assistanceto overcome
non-emer gency deficiencies. While the exact language suggested is not used, the recommendation has
been adopted since such grantsare authorized under the Act.

Several comments recommended that language be added to Sec. 900.238(b)(1) dealing with the
conditionsfor emergency reassumptions. These commentswere not adopted because the language
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now contained in Sec. 900.238(b)(1) precisely tracksthe Act and the suggested additional language
may confuse statutory intent.

One comment recommended that a statement be added to Sec. 900.242 that the Secretary will not
rescind a contract until thereisafinal decision in any administrative hearing or appeal on a
non-emer gency reassumption. Thisrecommendation has been adopted.

Internal Agency Procedures

The Departments position isthat a comprehensive manual for theinternal management of
self-deter mination contracts should not be developed through the formal rulemaking process. I nternal
agency proceduresare mor e appropriately developed outside the negotiated rulemaking process, to
allow flexibility in addressing practical considerationswhich arisein thefield, and to allow maximum
participation from those agency officials who bear much of theresponsibility for implementing the Act
toitsfullest capability. The Federal position supportsajoint tribal and Federal commitment to work
together to generate a procedural manual which will promote the purposes underlying the Indian
Self-Determination Act and facilitate contracting by Indian tribes and tribal organizations.

Onegoal of the full committeeisto have uniform proceduresfor theimplementation and
inter pretation of the act and theseregulations which apply to all Federal agencies which administer
contracted programs. The Federal members of the committee propose that the partiesformally agree
to work together to develop a manual which guides all contracting agenciesthrough the contracting
process. Thisisconsistent with the position taken by the work group char ged with making
recommendations regarding internal agency procedures.

Tothat end, Federal committee memberswould commit to a firm time line within which to produce
amanual.

Administrative Matters

Thisruleisasignificant regulatory action Executive Order 12866 and requiresreview by the Office
of Management and Budget.

The Departments certify that thisrulewill not have significant economic effects on a substantial
number of small entitiesunder the Regulatory Flexibility Act (5 U.S.C. 601 et seq.).

In accordance with Executive Order 12630 the Department of the Interior and the Department of
Health and Human Services have deter mined that thisregulation does not have significant takings
implications. Therule does not pertain to the taking of private property interests, nor doesit havean
effect on private property.

The Department of the Interior and the Department of Health and Human Services have
determined that thisrule does not have significant Federalism effects under Executive Order 12612
and will not interferewith theroles, rights, and responsibilities of states.

The Departments of the Interior and Health and Human Services have determined that thisrule
does not constitute a major Federal action significantly affecting the quality of the human environment
and that no detailed statement isrequired under the National Environmental policy Act of 1969.

Thisruleimposes no unfunded mandates on any gover nmental or private entity in excess of $100
million annually and isin compliance with the provisions of the Unfunded Mandates Act of 1995.
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Paperwork Reduction Act of 1995

The Office of Management and Budget has approved, under 44 U.S.C. chapter 35, the information
collection requirementsin part 900 under assigned control number 1076-0136. The information for
part 900 is being collected and used by the Departmentsto deter mine applicant dligibility, evaluate
applicant capabilities, protect the service population, safeguard Federal funds and other resour ces,
and permit the Departmentsto administer and evaluate contract programs.

The Departments estimate that the aver age burden of complying with the collection, br oken down
by subpart, will be asfollows: Subpart C (Contract Proposal Contents), 222 hours,; Subpart F
(Standardsfor Tribal or Tribal Organization M anagement Systems), 250 hours; Subpart G
(Programmatic Reports and Data Requirements), 150 hours; Subpart | (Property Donation
Procedures), 10 hours; Subpart J (Construction), 564 hours; Subpart K (Waiver Procedures), 10
hours; and Subpart L (Appeals), 40 hours.

Responsesto the collection of information under thisregulation arerequired in order for Indian
tribesor tribal organizationsto obtain or retain benefits under the Act. However, not every tribal
contractor will need to respond to each request for information contained in the regulation, as some of
therequests pertain to specific situations or to certain types of self-determination contracts.
Moreover, under section 5(f)(2) of the Act, tribal organizations ar e given authority to negotiate their
individual reporting requirementswith the Secretary on a contract-by-contract basis. Any
disagreements over reporting requirementsare subject to the declination criteria and proceduresin
section 102 of the Act and subpart E of the regulation.

Thereisno assurance of confidentiality provided to respondents concer ning thisinformation
collection.

The Departments may not conduct or sponsor a collection of information, nor are Indian tribes or
tribal organizations or other personsrequired to respond to such collections unless the Departments
display a currently valid OMB control number.

List of Subjectsin 25 CFR Part 900

Indians; Administrative practice and procedur e, Buildings and facilities, Claims, Gover nment
contracts, Grant programs--Indians, Health care, I ndians--business and finance, Gover nment
property management.

For thereasons given in the preamble, the Departments of the Interior and Health and Human
Services hereby establish a new part 900 in chapter V of title 25 of the Code of Federal Regulations as
set forth below.

Dated: June 14, 1996.

Bruce Babbitt,
Secretary of the Interior.

Dated: June 13, 1996.
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Donna Shalala,
Secretary of Health and Human Services.

CHAPTER V--BUREAU OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, AND
INDIAN HEALTH SERVICE, DEPARTMENT OF HEALTH AND HUMAN SERVICES

PART 900--CONTRACTSUNDER THE INDIAN SELF-DETERMINATION AND EDUCATION
ASSISTANCE ACT

Subpart A--General Provisions

Sec.

900.1 Authority.

900.2 Purpose and scope.

900.3 Palicy statements.

900.4 Effect on existing tribal rights.

900.5 Effect of these regulationson Federal program guidelines, manual, or policy directives.

Subpart B--Definitions
900.6 Definitions.
Subpart C--Contract Proposal Contents

900.7 What technical assistanceisavailableto assist in preparing an initial contract proposal?

900.8 What must an initial contract proposal contain?

900.9 May the Secretary requirean Indian tribe or tribal organization to submit any other
information beyond that identified in 900.8?

900.10 How doesan Indian tribe or tribal organization securealist of all Federal property
currently in usein carrying out the programs, functions, services, or activitiesthat benefit
thelndian tribe or tribal organization to assist in negotiating a contract?

900.11 What should an Indian tribe or tribal organization that is proposing
a contract do about specifying the Federal property that the Indian tribe
or tribal organization may wish to usein carrying out the contract?

900.12 Aretheproposal contentsrequirementsthe samefor renewal of a contract that is expiring and

for securing an annual funding agreement after thefirst year of the funding
agreement?

900.13 Doesthe contract proposal become part of thefinal contract?
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Subpart D--Review and Approval of Contract Proposals

900.14 What doesthis Subpart cover?

900.15 What shall the Secretary do upon receiving a proposal ?

900.16 How long doesthe Secretary haveto review and approve the proposal and award the
contract, or decline a proposal?

900.17 Can the statutory 90-day period be extended?

900.18 What happensif a proposal is not declined within 90 days after it isreceived by the
Secretary?

900.19 What happenswhen a proposal is approved?

Subpart E--Declination Procedures

900.20 What doesthis Subpart cover?

900.21 When can a proposal be declined?

900.22 For what reasons can the Secretary decline a proposal ?

900.23 Can the Secretary decline a proposal wher e the Secr etary's objection can be over come
through the contract?

900.24 Can acontract proposal for an Indian tribe'sor tribal organization's shar e of
administrative programes, functions, services, and activities be declined for any reason other
than the five reasons specified in Sec. 900.22

900.25 What if only a portion of a proposal raises one of the five declination criteria?

900.26 What happensif the Secretary declinesa part of a proposal on the ground that the
proposal proposesin part to plan, conduct, or administer a program, function, service or
activity that is beyond the scope of programs covered under section 102(a) of the Act, or
proposes a level of funding that isin excess of the applicablelevel determined under section
106(a) of the Act?

900.27 If an Indian tribeor tribal organization electsto contract for a severable portion of a
proposal, doesthe Indian tribe or tribal organization lose its appeal rightsto challenge the
portion of the proposal that was declined?

900.28 |Istechnical assistance availableto an Indian tribe or tribal organization to avoid
declination of a proposal ?

900.29 What isthe Secretary required to do if the Secretary decidesto decline all or a portion
of a proposal?

900.30 When the Secretary declinesall or a portion of a proposal, isthe Secretary required to
providean Indian tribe or tribal organization with technical assistance?

900.31 When the Secretary declinesall or a portion of a proposal, isan Indian tribe or tribal
organization entitled to any appeal ?

900.32 Can the Secretary declinean Indian tribe or tribal organization's proposed successor
annual funding agreement?

900.33 Areall proposalsto renew term contracts subject to the declination criteria?

Subpart F--Standardsfor Tribal or Tribal Organization Management Systems
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General

900.35 What isthe purpose of this Subpart?

900.36 What requirements areimposed upon Indian tribesor tribal organizations by this
Subpart?

900.37 What provisions of Office of Management and Budget (OMB) circularsor the" common
rule" apply to self-determination contracts?

900.38 Do these standar ds apply to the subcontractors of an Indian tribe or tribal organization
carrying out a self-deter mination contract?

900.39 What isthe difference between a standard and a system?

900.40 When arelndian tribe or tribal organization management standards and management
systems evaluated?
900.41 How long must an Indian tribeor tribal organization keep management system recor ds?

Standardsfor Financial Management Systems

900.42 What arethe general financial management system standardsthat apply to an Indian
tribe carrying out a self-deter mination contract?

900.43 What arethe general financial management system standardsthat apply to a tribal
organization carrying out a self-deter mination contract?

900.44 What minimum general standards apply to all Indian tribe or tribal organization
financial management systemswhen carrying out a self-determination contract?

900.45 What specific minimum requirementsshall an Indian tribe or tribal organization's
financial management system contain to meet these standar ds?

900.46 What requirements areimposed upon the Secretary for financial management by these
standards?

Procurement Management System Standards

900.47 When procuring property or services with self-determination contract funds, can an
Indian tribe or tribal organization follow the same procurement policies and procedures
applicableto other Indian tribe or tribal organization funds?

900.48 If thelndian tribe or tribal organization does not propose different standards, what
basic standards shall the Indian tribe or tribal organization follow?

900.49 What procurement standards apply to subcontracts?

900.50 What Federal laws, regulations, and Executive Ordersapply to sub-contractor s?

Property Management System Standards
900.51 What isan Indian tribe or tribal organization's property management system expected

to do?
900.52 What type of property isthe property management system required to track?
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900.53 What kind of records shall the property management system maintain?

900.54 Should the property management system prescribe internal controls?

900.55 What arethe standardsfor inventories?

900.56 What maintenanceisrequired for property?

900.57 What if theIndian tribe or tribal organization chooses not to taketitleto property
furnished or acquired under the contract?

900.58 Do the same accountability and control procedures described above apply to Federal
property?

900.59 How aretheinventory requirementsfor Federal property different than for tribal
property?

900.60 How doesan Indian tribeor tribal organization dispose of Federal property?

Subpart G--Programmatic Reports and Data Requirements

900.65 What programmatic reportsand data shall the Indian tribeor tribal organization
provide?

900.66 What if the Indian tribe or tribal organization and the Secretary cannot cometo an
agreement concer ning the type and/or frequency of program narrative and/or program data
report(s)?

900.67 Will therebea uniform data set for all IHS programs?

900.68 Will thisuniform data set berequired of all Indian tribe or tribal organizations
contracting with the IHS under the Act?

Subpart H--L ease of Tribally-Owned Buildings by the Secretary

900.69 What isthe purpose of this Subpart?

900.70 What elementsareincluded in the compensation for a lease entered into between the
Secretary and an Indian tribeor tribal organization for a building owned or leased by the
Indian tribe or tribal organization that isused for administration or delivery of services
under the Act?

900.71 What type of reserve fund isanticipated for funds deposited into areservefor
replacement of facilities as specified in Sec. 900.70(c)?

900.72 Whoisthe guardian of the fund and may the funds be invested?

900.73 Isalease with the Secretary the only method availableto recover thetypes of cost
described in 900.70?

900.74 How may an Indian tribeor tribal organization propose a lease to be compensated for
the use of facilities?

Subpart |--Property Donation Procedures
General

900.85 What isthe purpose of this Subpart?
900.86 How will the Secretary exer cise discretion to acquire and donate BIA or |HS excess
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property and excess and surplus Federal property to an Indian tribeor tribal organization?
Government-Furnished Property

900.87 How doesan Indian tribe or tribal organization obtain titleto property furnished by the
Federal government for usein the performance of a contract or grant agreement pursuant
to section 105(f)(2)(A) of the Act?

900.88 What should the Indian tribe or tribal organization do if it wantsto obtain titleto
gover nment-furnished real property that includesland not already held in trust?

900.89 When may the Secretary elect to reacquire gover nment-furnished property whosetitle
has been transferred to an Indian tribeor tribal organization?

900.90 Does gover nment-furnished real property towhich an Indian tribe or tribal organization
hastaken title continue to be digible for facilities operation and maintenance funding from
the Secretary?

Contractor-Purchased Property

900.91 Who takestitleto property purchased with funds under a self-deter mination contract or
grant agreement pursuant to section 105(f)(2)(A)?

900.92 What should the Indian tribe or tribal organization do if it wants contractor-purchased
real property to betaken intotrust?

900.93 When may the Secretary elect to acquiretitle to contractor -purchased property?

900.94 |scontractor-purchased real property towhich an Indian tribeor tribal organization
holdstitle digiblefor facilities operation and maintenance funding from the Secr etary?

BIA and IHS Excess Property

900.95 What isBIA or IHS excess property?

900.96 How can Indian tribesor tribal organizationslearn about BIA and |HS excess property?

900.97 How can an Indian tribe or tribal organization acquire excess BIA or IHS property?

900.98 Who takestitleto excessBIA or IHS property donated to an Indian tribe or tribal
organization?

900.99 Who takestitleto any land that ispart of excessBIA or IHSreal property donated to
an Indian tribeor tribal organization?

900.100 May the Secretary elect to reacquire excess BIA or |HS property whose title has been
transferred to an Indian tribe or tribal organization?

900.101 IsexcessBIA or IHSreal property to which an Indian tribe or tribal organization has
taken title eligible for facilities operation and maintenance funding from the Secretary?

Excessor Surplus Government Property of Other Agencies

900.102 What isexcessor surplus government property of other agencies?
900.103 How can Indian tribesor tribal organizations|earn about property that has been
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designated as excess or surplus government property?

900.104 How may an Indian tribeor tribal organization receive excess or surplus gover nment
property of other agencies?

900.105 Whotakestitleto excessor surplus Federal property donated to an Indian tribe or
tribal organization?

900.106 If a contract or grant agreement or portion thereof isretroceded, reassumed,
terminated, or expires, may the Secretary reacquiretitle to excess or surplus Federal
property of other agenciesthat was donated to an Indian tribeor tribal organization?

Property Eligible for Replacement Funding

900.107 What property towhich an Indian tribeor tribal organization obtainstitle under this
Subpart is€eligiblefor replacement funding?

Subpart J--Construction

900.110 What doesthis Subpart cover?

900.111 What activities of construction programs ar e contractible?

900.112 What are construction phases?

900.113 Definitions.

900.114 Why istherea separate subpart in theseregulationsfor construction contracts and
grants?

900.115 How do self-deter mination construction contractsrelateto ordinary Federal
procurement contracts?

900.116 Arenegotiated fixed-price contractstreated the same as cost-reimbur sable contracts?

900.117 Dothese" construction contract" regulations apply to planning services?

900.118 Do these" construction contract” regulations apply to construction management
services?

900.119 Towhat extent shall the Secretary consult with affected Indian tribes before spending
fundsfor any construction project?

900.120 How doesan Indian tribeor tribal organization find out about a construction project?

900.121 What happens during the preplanning phase and can an Indian tribe or tribal
organization perform any of the activitiesinvolved in this process?

900.122 What doesan Indian tribeor tribal organization do if it wantsto secure a construction
contract?

900.123 What happensif thelndian tribe or tribal organization and the Secretary cannot
develop a mutually agreeable contract proposal?

900.124 May theIndian tribeor tribal organization elect touseagrant in lieu of a contract?

900.125 What shall a construction contract proposal contain?

900.126 Shall a construction contract proposal incorporate provisions of Federal construction
guidédlines and manuals?
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900.127 What can beincluded in the Indian tribe or tribal organizations contract budget?

900.128 What funding shall the Secretary providein a construction contract?

900.129 How dothe Secretary and Indian tribeor tribal organization arrive at an overall fair
and reasonable pricefor the performance of a construction contract?

900.130 What roledoesthelndian tribe or tribal organization play during
the performance of a self-deter mination construction contract?

900.131 What role doesthe Secretary play during the performance of a self-determination
construction contract?

900.132 Oncea contract and/or grant isawarded, how will the Indian tribe or tribal
or ganization receive payments?

900.133 Doesthe declination process or the Contract Dispute Act apply to construction contract
amendments proposed either by an Indian tribeor tribal organization or the Secretary?

900.134 At the end of a self-deter mination construction contract, what happens
to savings on a cost-reimbur sement contract?

900.135 May thetime framesfor action set out in this Subpart bereduced?

900.136 Do tribal employment rights ordinances apply to construction contractsand
subcontracts?

900.137 Do all provisions of the other subparts apply to contracts awarded under this subpart?

Subpart K--Waiver Procedures

900.140 Can any provision of the regulations under this Part be waived?

900.141 How doesan Indian tribe or tribal organization get a waiver ?

900.142 Doesan Indian tribeor tribal organization'swaiver request haveto beincluded in an
initial contract proposal?

900.143 How isawaiver request processed?

900.144 What happensif the Secretary makes no decision within the 90-day period?

900.145 On what basis may the Secretary deny a waiver request?

900.146 Istechnical assistance available for waiver requests?

900.147 What appeal rights are available?

900.148 How can an Indian tribe or tribal organization secure a deter mination that alaw or
regulation has been super seded by the Indian Self-Deter mination Act, as specified in section
107(b) of the Act?

Subpart L--Appeals
Appeals Other Than Emergency Reassumption and Suspension, Withholding or Delay in Payment

900.150 What decisions can an Indian tribe or tribal organization appeal under this Subpart?

900.151 Arethereany appealsthispart doesnot cover?

900.152 How doesan Indian tribe or tribal organization know where and when to file its appeal
from decisions made by agencies of DOl or DHHS?

900.153 Doesan Indian tribe or tribal organization have any options besides an appeal ?

900.154 How doesan Indian tribe or tribal organization request an informal conference?
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900.155 How isan informal conference held?

900.156 What happens after the informal conference?

900.157 Istherecommended decision alwaysfinal?

900.158 How doesan Indian tribe or tribal organization appeal theinitial decision, if it does not
request an informal conferenceor if it does not agree with therecommended decision
resulting from theinformal conference?

900.159 May an Indian tribeor tribal organization get an extension of timeto file a notice of
appeal?

900.160 What happensafter an Indian tribe or tribal organization files an appeal ?

900.161 How isahearing arranged?

900.162 What happenswhen a hearingis necessary?

900.163 What isthe Secretary's burden of proof for appeals from decisions under Sec. 900.150(a)

through Sec. 900.150(g)?

900.164 What rightsdo Indian tribes, tribal or ganizations, and the gover nment have during the
appeal process?

900.165 What happens after the hearing?

900.166 |stherecommended decision alwaysfinal?

900.167 If an Indian tribe or tribal organization objectsto therecommended decision, what will
the Secretary of Health and Human Servicesor the IBIA do?

900.168 Will an appeal hurt thelndian tribeor tribal organization's position in other contract
negotiations?

900.169 Will the decisions on appeals be available for the public to review?

Appeals of Emergency Reassumption of Self-Deter mination Contracts or Suspensions, Withholding or
Delay of Payments Under a Self-Deter mination Contract

900.170 What happensin the case of emergency reassumption or suspension or withholding or
delay of payments?

900.171 Will therebe a hearing?

900.172 What happens after the hearing?

900.173 Istherecommended decision always final?

900.174 If an Indian tribe or tribal organization objectsto therecommended decision, what will
the Secretary of Health and Human Servicesor the IBIA do?

900.175 Will an appeal hurt an Indian tribeor tribal organization's position in other contract
negotiations?

900.176 Will the decisionson appeals be availablefor the publicto review?

Applicability of the Equal Accessto Justice Act
900.177 Doesthe Equal Accessto Justice Act (EAJA) apply to appeals under thissubpart?
Subpart M--Federal Tort Claims Act Coverage General Provisions

900.180 What doesthis Subpart cover?
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900.181 What definitions apply to this subpart?

900.182 What other statutes and regulationsapply to FTCA cover age?

900.183 Do Indian tribesand tribal organizations need to be awar e of areaswhich FTCA does
not cover?

900.184 Isthereadeadlinefor filing FTCA claims?

900.185 How long doesthe Federal government haveto processan FTCA claim after theclaim
isreceived by the Federal agency, before a lawsuit may befiled?

900.186 Isit necessary for a self-determination contract to include any clauses about Federal
Tort Claims Act coverage?

900.187 Does FTCA apply to a self-determination contract if FTCA isnot referenced in the
contract?

900.188 To what extent shall the contractor cooperate with the Federal government in
connection with tort claimsarising out of the contractor's performance?

900.189 Doesthiscoverage extend to subcontractors of self-deter mination contracts?

M edical-Related Claims

900.190 IsFTCA theexclusiveremedy for atort claim for personal injury or death resulting
from the performance of a self-determination contract?

900.191 Areemployees of self-deter mination contractors providing health servicesunder the
self-determination contract protected by FTCA?

900.192 What employeesare covered by FTCA for medical-related claims?

900.193 Does FTCA cover age extend to individuals who provide health car e servicesunder a
per sonal services contract providing servicesin afacility that is owned, operated, or
constructed under thejurisdiction of the IHS?

900.194 DoesFTCA coverage extend to services provided under a staff privileges agreement
with a non-IHSfacility wher e the agreement requires a health care practitioner to provide
reciprocal servicestothe general population?

900.195 DoesFTCA coverage extend to the contractor's health care practitioners providing
servicesto private patients on a fee-for-services basis when such personnel (not the
self-determination contractor) receive the feg?

900.196 Do covered servicesinclude the conduct of clinical studiesand investigations and the
provision of emergency services, including the operation of emergency motor vehicles?

900.197 DoesFTCA cover employees of the contractor who are paid by the contractor from
funds other than those provided through the self-deter mination contract?

900.198 AreFederal employees assigned to a self-determination contractor under the
I ntergovernmental Personnel Act or detailed under section 214 of the Public Health Service
Act cover ed to the same extent that they would beif working directly for a Federal agency?

900.199 DoesFTCA coverage extend to health care practitioner sto whom staff privileges have
been extended in contractor health carefacilities operated under a self-deter mination
contract on the condition that such practitioner provide health servicesto IHS beneficiaries
covered by FTCA?

900.200 May personswho arenot Indiansor Alaska Nativesassert claimsunder FTCA?
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Procedurefor Filing Medical-Related Claims

900.201 How should claimsarising out of the performance of medical-related functions befiled?

900.202 What should a self-deter mination contractor or a contractor's employee do on receiving
such aclaim?

900.203 If the contractor or contractor's employee receives a summons and/or a complaint
alleging atort covered by FTCA, what should the contractor do?

Non-M edical Related Claims

900.204 |sFTCA the exclusiveremedy for a non-medical related tort claim arising out of the
performance of a self-determination contract?

900.205 To what non-medical-related claims against self-deter mination contractors does FTCA
apply?

900.206 What employeesare covered by FTCA for non-medical-related claims?

900.207 How arenon-medical related tort claims and lawsuitsfiled for IHS?

900.208 How are non-medical related tort claims and lawsuitsfiled for DOI?

900.209 What should a self-deter mination contractor or contractor's employee do on receiving a
non-medical related tort claim?

900.210 If the contractor or contractor's employee receives a summons and/or complaint
alleging a non-medical related tort covered by FTCA, what should an Indian tribeor tribal
organization do?

Subpart N--Post-Award Contract Disputes

900.215 What doesthissubpart cover?

900.216 What other statutes and regulations apply to contract disputes?

900.217 Isfiling a claim under the CDA our only option for resolving post-award contract
disputes?

900.218 What isa claim under the CDA?

900.219 How doesan Indian tribe, tribal organization, or Federal agency submit a claim?

900.220 Doesit make a difference whether theclaim islarge or small?

900.221 What happens next?

900.222 What goesinto a decision?

900.223 When doesan Indian tribe or tribal organization get the decision?

900.224 What happensif the decision does not come within that time?

900.225 Doesan Indian tribeor tribal organization get paid immediately if theawarding
official decidesin itsfavor?

900.226 What rules govern appeals of cost disallowances?

900.227 Can the awar ding official change the decision after it has been made?

900.228 Isan Indian tribe or tribal organization entitled to interest if it winsitsclaim?
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900.229 What rolewill the awarding official play during an appeal ?
900.230 What isthe effect of a pending appeal ?

Subpart O--Conflicts of Interest

900.231 What isan organizational conflict of interest?

900.232 What must an Indian tribeor tribal organization do if an organizational conflict of
interest arisesunder a contract?

900.233 When must an Indian tribeor tribal organization regulate its employees or
subcontractorsto avoid a personal conflict of interest?

900.234 What types of personal conflicts of interest involving tribal officers, employeesor
subcontractorswould haveto beregulated by an Indian tribe?

900.235 What personal conflicts of interest must the standards of conduct regulate?

900.236 May an Indian tribe elect to negotiate contract provisionson conflict of interest to take
the place of thisregulation?

Subpart P--Retrocession and Reassumption Procedures

900.240 What doesretrocession mean?

900.241 Who may retrocede a contract, in whole or in part?

900.242 What isthe effective date of retrocession?

900.243 What effect will an Indian tribeor tribal organization's
retrocession have on itsrightsto contract?

900.244 Will an Indian tribeor tribal organization'sretrocession adver sely affect funding
availablefor theretroceded program?

900.245 What abligation doesthelndian tribeor tribal organization have with respect to
returning property that was used in the operation of theretroceded program?

900.246 What doesreassumption mean?

900.247 Under what circumstancesis a reassumption considered an emergency instead of
non-emer gency reassumption?

900.248 |In a non-emer gency reassumption, what isthe Secretary required to do?

900.249 What happensif the contractor failsto take corrective action to remedy the contract
deficienciesidentified in the notice?

900.250 What shall the second written noticeinclude?

900.251 What isthe earliest date on which the contract will berescinded in a non-emer gency
reassumption?

900.252 In an emergency reassumption, what isthe Secretary required to do?

900.253 What shall thewritten noticeinclude?

900.254 May the contractor bereimbursed for actual and reasonable " wind up costs' incurred
after the effective date of rescission?

900.255 What abligation doesthelndian tribeor tribal organization have with respect to
returning property that was used in the operation of therescinded contract?

900.256 Will areassumption adversdly affect funding available for the reassumed program?
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Authority: 25 U.S.C. 450f et seq.
Subpart A--General Provisions

Sec. 900.1 Authority.

Theseregulationsare prepared, issued, and maintained jointly by the Secretary of Health and
Human Services and the Secretary of the Interior, with the active participation and representation of
Indian tribes, tribal organizations, and individual tribal members pursuant to the guidance of the
Negotiated Rulemaking procedures required by section 107 of the Indian Self-Deter mination and
Education Assistance Act.

Sec. 900.2 Purpose and scope.

(a) General. Theseregulations codify uniform and consistent rulesfor contracts by the Department
of Health and Human Services (DHHS) and the Department of the Interior (DOI) in implementing
titlel of the Indian Self-Deter mination and Education Assistance Act, Public Law 93-638, 25 U.S.C.
450 et seg., as amended and sections 1 through 9 preceding that title.

(b) Programs funded by other Departments and agencies. Included under this part are programs
administered (under current or futurelaw or interagency agreement) by the DHHS and the DOI for
the benefit of Indiansfor which appropriations are madeto other Federal agencies.

(c) This part included in contracts by reference. Each contract, including grants and cooper ative
agreementsin lieu of contracts awarded under section 9 of the Act, shall include by referencethe
provisions of this part, and any amendment thereto, and they are binding on the Secretary and the
contractor except as otherwise specifically authorized by a waiver under section 107(e) of the Act.

(d) Freedom of Information. Accessto records maintained by the Secretary is governed by the
Freedom of Information Act (5 U.S.C. 552) and other applicable Federal law. Except for previoudy
provided copies of tribal recordsthat the Secretary demonstratesare clearly required to be
maintained as part of therecord keeping systems of the DHHS or the DOI, or both, records of the
contractors (including ar chived records) shall not be consider ed Federal recordsfor the purpose of
the Freedom of Information Act. The Freedom of Information Act does not apply to records
maintained solely by Indian tribesand tribal organizations.

(e) Privacy Act. Section 108(b) of the Indian Self-Determination Act statesthat records of the tribal
government or tribal organizations shall not be considered Federal recordsfor the purposes of the
Privacy Act.

(f) Information Collection. The Office of Management and Budget has approved, under 44 U.S.C.
chapter 35, theinformation collection requirementsin Part 900 under assigned control number
1076-0136. Theinformation for Part 900 is being collected and used by the Departmentsto determine
applicant dligibility, evaluate applicant capabilities, protect the service population,
safeguard Federal funds and other resources, and per mit the Departmentsto administer and evaluate
contract programs.

Sec. 900.3 Policy statements.

(a) Congressional palicy.

(1) Congress hasrecognized the obligation of the United Statesto respond to the strong expression
of the Indian peoplefor self-determination by assuring maximum Indian participation in the direction,
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planning, conduct and administration of educational aswell as other Federal programsand services
to Indian communities so asto render such programs and services mor e responsive to the needs and
desires of those communities.

(2) Congress has declar ed its commitment to the maintenance of the Federal Government'sunique
and continuing relationship with, and responsibility to, individual I ndian tribes and to the Indian
people as a whole through the establishment of a meaningful Indian self-determination policy which
will permit an orderly transition from the Federal domination of programsfor, and servicesto,
Indiansto effective and meaningful participation by the Indian
peoplein the planning, conduct, and administration of those programs and services. | n accordance
with thispolicy, the United Statesis committed to supporting and assisting Indian tribesin the
development of strong and stable tribal gover nments, capable of administering quality programs and
developing the economies of their respective communities.

(3) Congress hasdeclared that a major national goal of the United Statesisto providethe quantity
and quality of educational servicesand opportunities which will permit Indian children to compete
and excdl in thelife areas of their choice, and to achieve the measur e of self-deter mination essential to
their social and economic well-being.

(4) Congress has declared that the programs, functions, services, or activitiesthat are contracted
and funded under thisAct shall include administrative functions of the Department of the Interior and
the Department of Health and Human Services (whichever isapplicable) that support the delivery of
servicesto Indians, including those administrative activities supportive of, but not included as part of,
the service delivery programs described in this paragraph that are otherwise contractible. The
administrative functionsreferred to in the preceding sentence shall be contractible without regard to
the or ganizational level within the Department that carriesout such functions. Contracting of the
administrative functions described herein shall not be construed to limit or reducein any way the
funding for any program, function, service, or activity serving any other tribe under the Act or any
other law. The Secretary isnot required to reduce funding for programs, projects, or activities
serving atribeto make funds available to another Indian tribeor tribal organization under this Act.

(5) Congress hasfurther declared that each provision of the Act and each provision of contracts
entered into thereunder shall beliberally construed for the benefit of thetribesor tribal organizations
totransfer the funding and therelated functions, services, activities, and programs (or portions
thereof), that are otherwise contractible under the Act, including all
related administrative functions, from the Federal gover nment to the contractor.

(6) Congress hasdeclared that one of the primary goals of the 1994 amendmentsto the Act wasto
minimizethereporting requirementsapplicableto tribal contractorsand to eliminate excessive and
burdensome reporting requirements. Reporting requirementsover and above the annual audit report
areto benegotiated with disagreements subject to the declination procedur es of section 102 of the
Act.

(7) Congress hasdeclared that there not be any threshold issues which would avoid the declination,
contract review, approval, and appeal process.

(8) Congress hasdeclared that all self-deter mination contract proposals must be supported by the
resolution of an Indian tribe(s).

(9) Congress has declared that to the extent that programs, functions, services, and activities
carried out by tribesand tribal organizations pursuant to contracts entered into under thisAct reduce
the administrative or other responsibilities of the Secretary with respect to the operation of Indian
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programs and result in savingsthat have not otherwise been included in the amount of contract funds
determined under Section 106(a) of the Act, the Secretary shall make such savings available for the
provision of additional servicesto program beneficiaries, either directly or through contractors, in a
manner equitableto both direct and contracted programs.

(b) Secretarial policy. (1) It isthe policy of the Secretary to facilitate the efforts of Indian tribesand
tribal organizationsto plan, conduct and administer programs, functions, services and activities, or
portionsthereof, which the Departments are authorized to administer for the benefit of I ndians
because of their status as Indians. The Secretary shall make best effortsto
remove any obstacles which might hinder Indian tribesand tribal organizationsincluding obstacles
that hinder tribal autonomy and flexibility in the administration of such programs.

(2) 1t isthe policy of the Secretary to encourage I ndian tribesand tribal or ganizationsto become
increasingly knowledgeable about the Departments programsadministered for the benefit of Indians
by providing information on such programs, functions and activities and the opportunities Indian
tribes have regarding them.

(3) It isthe palicy of the Secretary to provide a uniform and consistent set of rulesfor contracts
under the Act. Therules contained herein are designed to facilitate and encourage Indian tribesto
participatein the planning, conduct, and administration of those Federal programs serving I ndian
people. The Secretary shall afford Indian tribesand tribal
organizationsthe flexibility, infor mation, and discr etion necessary to design contractible programsto
meet the needs of their communities consistent with their diver se demographic, geogr aphic, economic,
cultural, health, social, religious and institutional needs.

(4) The Secretary recognizesthat contracting under the Act isan exercise by Indian tribes of the
gover nment-to-gover nment relationship between the United States and the Indian tribes. When an
Indian tribe contracts, thereisatransfer of theresponsibility with the associated funding. Thetribal
contractor isaccountable for managing the day-to-day operations of the

contracted Federal programs, functions, services, and activities. The contracting tribe ther eby
acceptsthe responsibility and accountability to the beneficiaries under the contract with respect to use
of thefunds and the satisfactory performance of the programs, functions, servicesand activities
funded under the contract. The Secretary will continueto discharge thetrust

responsibilitiesto protect and conservethetrust resources of Indian tribesand thetrust r esour ces of
individual I ndians.

(5) The Secretary recognizesthat tribal decisionsto contract or not to contract are equal
expressions of self-determination.

(6) The Secretary shall maintain consultation with tribal governmentsand tribal organizationsin
the Secretary's budget processrelating to programs, functions, services and activities subject to the
Act. In addition, on an annual basis, the Secretary shall consult with, and solicit the participation of,
Indian tribes and tribal organizationsin the development of the budget for the Indian Health Service
and the Bureau of Indian Affairs (including participation of Indian tribesand tribal organizationsin
formulating annual budget requeststhat the Secretary submitsto the President for submission to
Congress pursuant to section 1105 of title 31, United States Code).

(7) The Secretary iscommitted to implementing and fully supporting the policy of Indian
self-determination by recognizing and supporting the many positive and successful effortsand
directions of tribal governmentsand extending the applicability of thispolicy to all operational
componentswithin the Department. By fully extending I ndian self-determination contracting to all
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operational componentswithin the Department having programsor portions of programsfor the
benefit of Indiansunder section 102(a)(1) (A) through (D) and for the benefit of | ndians because of
their statusasIndians under section 102(a)(1)(E), it isthe Secretary'sintent to

support and assist Indian tribesin the development of strong and stable tribal gover nments capable of
administering quality programsthat meet thetribally determined needs and dir ections of their
respective communities. It isalso the policy of the Secretary to have all other operational components
within the Department work cooper atively with tribal governments on a gover nment-to-gover nment
basis so asto expedite the transition away from Federal domination of Indian programs and make the
ideals of Indian self-government and self-determination areality.

(8) It isthe palicy of the Secretary that the contractibility of programsunder this Act should be
encouraged. In thisregard, Federal laws and regulations should beinterpreted in a manner that will
facilitate the inclusion of those programsor portions of those programsthat arefor the benefit of
Indiansunder section 102(a)(1) (A) through (D) of the Act, and that arefor the benefit of Indians
because of their status of Indians under section 102(a)(1)(E) of the Act.

(9) It isthe Secretary's policy that no later than upon receipt of a contract proposal under the Act
(or written notice of an Indian tribeor tribal organization'sintention to contract), the Secretary shall
commence planning such administrative actions, including but not limited to transfersor reductionsin
force, transfersof property, and transfers of contractible functions, as may be necessary to ensurea
timely transfer of responsibilitiesand funding to Indian tribes and tribal organizations.

(10) It isthe policy of the Secretary to make availableto I ndian tribes and tribal organizations all
administrative functionsthat may lawfully be contracted under the Act, employing methodologies
consistent with the methodology employed with respect to such functionsunder titleslIl and IV of the
Act.

(11) The Secretary's commitment to Indian self-deter mination requiresthat these regulations be
liberally construed for the benefit of Indian tribesand tribal organizationsto effectuate the strong
Federal policy of self-determination and, further, that any ambiguities herein be construed in favor of
thelndian tribe or tribal organization so asto facilitate and enable the
transfer of services, programs, functions, and activities, or portionsthereof, authorized by the Act.

Sec. 900.4 Effect on existing tribal rights.

Nothing in theseregulations shall be construed as:

(a) Affecting, modifying, diminishing, or otherwise impairing the sovereign immunity from suit
enjoyed by Indian tribes;

(b) Terminating, waiving, modifying, or reducing thetrust responsibility of the United Statesto the
Indian tribe(s) or individual Indians. The Secretary shall act in good faith in upholding thistrust
responsibility;

(c) Mandating an Indian tribe to apply for a contract(s) or grant(s) asdescribed in the Act; or

(d) Impeding awar ds by other Departments and agencies of the United Statesto Indian tribesto
administer Indian programsunder any other applicable law.

Sec. 900.5 Effect of theseregulations on Federal program guidelines, manual, or policy directives.
Except as specifically provided in the Act, or as specified in Subpart J, an Indian tribe or tribal
organization is not required to abide by any unpublished requirements such as program guiddlines,
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manuals, or policy directives of the Secretary, unless otherwise agreed to by the Indian tribe or tribal
organization and the Secretary, or otherwise required by law.

Subpart B--Definitions

Sec. 900.6 Definitions.

Unless otherwise provided in this Part:

Act means Secs. 1 through 9, and Title! of theIndian Self-Deter mination and Education Assistance
Act of 1975, Public L aw 93-638, as amended.

Annual funding agreement means a document that representsthe negotiated agr eement of the
Secretary to fund, on an annual basis, the programs, services, activities and functionstransferred to
an Indian tribeor tribal organization under the Act.

Appeal means arequest by an Indian tribe or tribal organization for an administrative review of an
adver se Agency decision.

Awarding official means any person who by appointment or delegation in accor dance with
applicableregulations hasthe authority to enter into and administer contracts on behalf of the United
States of America and make determinations and findings with respect thereto. Pursuant to the Act,
this person can be any Federal official, including but not limited to, contracting
officers.

Bl A meansthe Bureau of Indian Affairs of the Department of the Interior. Contract meansa
self-determination contract as defined in section 4(j) of the Act.

Contract appeals board meansthe Interior Board of Contract Appeals.

Contractor means an Indian tribe or tribal organization to which a contract has been awarded.

Days means calendar days; except wherethelast day of any time period specified in these
regulationsfallson a Saturday, Sunday, or a Federal holiday, the period shall carry over to the next
business day unless otherwise prohibited by law.

Department(s) means the Department of Health and Human Services (HHS) or the Department of
thelnterior (DOI), or both.

IHS meansthe I ndian Health Service of the Department of Health and Human Services.

Indian means a person who isa member of an Indian Tribe.

Indian tribe means any Indian tribe, band, nation, or other organized group, or community,
including pueblos, rancherias, colonies and any Alaska Native Village, or regional or village
corporation as defined in or established pursuant to the Alaska Native Claims Settlement Act, which is
recognized as eligible for the special programsand services provided by the United Statesto Indians
because of their statusasIndians.

Indirect cost rate meanstherate(s) arrived at through negotiation between an Indian tribeor tribal
organization and the appropriate Federal Agency.

Indirect costs means costsincurred for a common or joint purpose benefiting mor e than one
contract objective or which arenot readily assignable to the contract objectives specifically benefitted
without effort disproportionateto the results achieved.

Initial contract proposal meansa proposal for programs, functions, services, or activitiesthat the
Secretary isauthorized to perform but which the Indian tribe or tribal organization is not now
carrying out.
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Real property meansany interest in land together with the improvements, structures, and fixtures
and appurtenancesther eto.

Reassumption meansrescission, in wholeor in part, of a contract and assuming or resuming control
or operation of the contracted program by the Secretary without consent of the Indian tribeor tribal
organization pursuant to the notice and other procedures set forth in Subpart P.

Retrocession meansthe voluntary return to the Secretary of a contracted program, in wholeor in
part, for any reason, before the expiration of the term of the contract.

Secretary meansthe Secretary of Health and Human Services (HHS) or the Secretary of the
Interior (DOI), or both (and their respective delegates).

Tribal organization meanstherecognized gover ning body of any Indian tribe; any legally
established organization of Indianswhich iscontrolled, sanctioned, or chartered by such governing
body or which isdemocratically elected by the adult member s of the Indian community to be served
by such organization and which includes the maximum participation of Indiansin all phases of its
activities. provided, that, in any case where a contract islet or a grant madeto an organization to
perform services benefiting morethan one Indian tribe, the approval of each such Indian tribe shall be
aprerequisiteto theletting or making of such contract or grant.

Trust resources means an interest in land, water, minerals, funds, or other assetsor property which
isheld by the United Statesin trust for an Indian tribe or an individual Indian or which isheld by an
Indian tribe or Indian subject to arestriction on alienation imposed by the United States.

Subpart C--Contract Proposal Contents

Sec. 900.7 What technical assistanceisavailableto assist in preparing an initial contract proposal?

The Secretary shall, upon request of an Indian tribe or tribal organization and subject to the
availability of appropriations, provide technical assistance on a non-reimbursable basisto such Indian
tribe or tribal organization to develop a new contract proposal or to provide for the assumption by
thelndian tribe or tribal organization of any program, service, function, or activity (or portion
thereof) that is contractible under the Act. The Secretary may also make a grant to an Indian tribe or
tribal organization for the purpose of abtaining technical assistance, as provided in section 103 of the
Act. An Indian tribe or tribal organization may also request reimbursement for pre-award costs for
obtaining technical assistance under sections 106(a) (2) and (5) of the Act.

Sec. 900.8 What must an initial contract proposal contain?

Aninitial contract proposal must contain the following infor mation:

(a) Thefull name, address and telephone number of the Indian tribe or tribal organization
proposing the contract.

(b) If thetribal organization isnot an Indian tribe, the proposal must also include:

(1) a copy of thetribal organization's or ganizational documents (e.g., charter, articles of
incor poration, bylaws, etc.).

(2) Thefull name(s) of the Indian tribe(s) with which thetribal organization is affiliated.

(c) Thefull name(s) of the Indian tribe(s) proposed to be served.

(d) A copy of theauthorizing resolution from the Indian tribe(s) to be served.

(1) If an Indian tribe or tribal organization proposesto serve a specified geographic area, it must
provide authorizing resolution(s) from all Indian tribeslocated within the specific area it proposesto
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serve. However, no resolution isrequired from an Indian tribe located outside the area proposed to be
served whose membersreside within the proposed service area.

(2) If acurrently effective authorizing resolution covering the scope of an initial contract proposal
has alr eady been provided to the agency receiving the proposal, areferenceto that resolution.

(e) The name, title, and signatur e of the authorized representative of the Indian tribe or tribal
organization submitting the contract proposal.

(f) The date of submission of the proposal.

(g) A brief statement of the programs, functions, services, or activitiesthat thetribal organization
proposesto perform, including:

(1) A description of the geographical servicearea, if applicable, to be served.

(2) The estimated number of Indian people who will receive the benefits or services under the
proposed contract.

(3) An identification of any local, Area, regional, or national level departmental programs,
functions, services, or activitiesto be contracted, including administrative functions.

(4) A description of the proposed program standards;

(5) An identification of the program reports, data and financial reportsthat the Indian tribe or
tribal organization will provide, including their frequency.

(6) A description of any proposed redesign of the programs, services,

functions, or activitiesto be contracted,

(7) Minimum staff qualifications proposed by the Indian tribe and tribal organization, if any; and

(8) A statement that the Indian tribeor tribal organization will meet the minimum procurement,
property and financial management standards set forth in Subpart F, subject to any waiver that may
have been granted under Subpart K.

(h) Theamount of funds requested, including:

(1) An identification of the fundsrequested by programs, functions, services, or activities, under
section 106(a)(1) of the Act, including the Indian tribe or tribal organization's share of fundsrelated
to such programs, functions, services, or activities, if any, from any Departmental
local, area, regional, or national level.

(2) An identification of the amount of direct contract support costs, including one-time start-up or
preaward costs under section 106(a)(2) and related provisions of the Act, presented by major
categories such as:

(i) Personnd (differentiating between salary and fringe benefits);

(i) EqQuipment;

(iii) Materials and supplies;

(iv) Travel;

(v) Subcontracts; and

(vi) Other appropriateitems of cost.

(3) An identification of fundsthe Indian tribe or tribal organization requeststo recover for indirect
contract support costs. Thisfunding request must include either:

(i) a copy of the most recent negotiated indirect cost rate agreement; or

(i) an estimated amount requested for indirect costs, pending timely establishment of arate or
negotiation of administrative overhead costs.

(4) Tothe extent not stated elsewherein the budget or previously reported to the Secretary, any
preaward costs, including the amount and time period covered or to be covered; and
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(5) At the option of the Indian tribeor tribal organization, an identification of programs, functions,
services, or activities specified in the contract proposal which will be funded from sour ces other than
the Secretary.

(i) The proposed starting date and term of the contract.

(i) I'n the case of a cooper ative agreement, the nature and degree of Federal programmatic
involvement anticipated during the term of the agreement.

(k) The extent of any planned use of Federal personnd and Federal resour ces.

() Any proposed waiver (s) of theregulationsin this part; and

(m) A statement that the Indian tribe or tribal organization will implement procedur es appropriate
to the programs, functions, servicesor activities proposed to be contracted, assuring the
confidentiality of medical recordsand of information relating to the financial affairs of individual
Indians obtained under the proposal contract, or as otherwiserequired by law.

Sec. 900.9 May the Secretary require an Indian tribe or tribal organization to submit any other
information beyond that identified in Sec. 900.8?
No.

Sec. 900.10 How doesan Indian tribeor tribal organization securealist of all Federal property
currently in usein carrying out the programs, functions, services, or activitiesthat benefit the Indian
tribeor tribal organization to assist in negotiating a contract?

Thelndian tribeor tribal organization submitsawritten request to the Secretary. The Secretary
shall providetherequested information, including the condition of the property, within 60 days.

Sec. 900.11 What should an Indian tribe or tribal organization that is proposing a contract do about
specifying the Federal property that theIndian tribe or tribal organization may wish to usein
carrying out the contract?

Thelndian tribeor tribal organization isencouraged to providethe Secretary, as early aspossible,
with:

(a) A list of thefollowing Federal property intended for use under the contract:

(1) Equipment;

(2) Furnishings;

(3) Facilities; and

(4) Other real and personal property.

(b) A statement of how the Indian tribe or tribal organization will obtain each item by transfer of
titleunder Sec. 105(f)(2) of the Act and section 1(b)(8) of the model agreement set forth in section
108(c) of the Act, through a temporary use permit, similar arrangement, or otherwise; and

(c) Where equipment isto be shared by contracted and non-contracted programs, services,
functions, or activities, a proposal outlining proposed equipment sharing or other arrangements.

Sec. 900.12 Aretheproposal contents requirementsthe samefor renewal of a contract that is
expiring and for securing an annual funding agreement after thefirst year of the funding agreement?
No. In these situations, an Indian tribe or tribal organization should submit a renewal proposal (or
natification of intent not to renew) or an annual funding agr eement proposal at least 90 days before
the expiration date of the contract or existing annual funding agreement. The proposal shall provide
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funding infor mation in the same detail and format asthe original proposal and may also identify any
significant proposed changes.

Sec. 900.13 Doesthe contract proposal become part of thefinal contract?
No, unlessthe parties agree.

Subpart D--Review and Approval of Contract Proposals

Sec. 900.14 What doesthissubpart cover?

This Subpart coversany proposal to enter into a self-deter mination contract, to amend an existing
self-deter mination contract, to renew an existing self-deter mination contract, or toredesign a
program through a self-deter mination contract.

Sec. 900.15 What shall the Secretary do upon receiving a proposal?

Upon receipt of a proposal, the Secretary shall:

(a) Within two days notify the applicant in writing that the proposal has been received;

(b) Within 15 days notify the applicant in writing of any missing items required by Sec. 900.8 and
request that theitems be submitted within 15 days of receipt of the notification; and

(c) Review the proposal to deter mine whether there are declination issuesunder section 102(a)(2) of
the Act.

Sec. 900.16 How long doesthe Secr etary haveto review and approve the proposal and award the
contract, or decline a proposal?

The Secretary has 90 days after receipt of a proposal to review and approve the proposal and
awar d the contract or declinethe proposal in compliance with section 102 of the Act and subpart E.
At any timeduring thereview period the Secretary may approve the proposal and award the
requested contract.

Sec. 900.17 Can thestatutory 90-day period be extended?
Yes, with written consent of the Indian tribeor tribal organization. If consent isnot given, the
90-day deadline applies.

Sec. 900.18 What happensif a proposal isnot declined within 90 days after it isreceived by the
Secretary?

A proposal that isnot declined within 90 days (or within any agreed extension under Sec. 900.17) is
deemed approved and the Secretary shall award the contract or any amendment or renewal within
that 90-day period and add to the contract the full amount of funds pursuant to Section 106(a) of the
Act.

Sec. 900.19 What happenswhen a proposal isapproved?
Upon approval the Secretary shall award the contract and add to the contract the full amount of
fundsto which the contractor isentitled under section 106(a) of the Act.

Subpart E--Declination Procedures
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Sec. 900.20 What doesthis Subpart cover?

Thissubpart explains how and under what circumstances the Secr etary may decline a proposal to
contract, to amend an existing contract, to renew an existing contract, to redesign a program, or to
waive any provisions of these regulations. For annual funding agreements, see Sec. 900.32.

Sec. 900.21 When can a proposal be declined?

Asexplained in Secs. 900.16 and 900.17, a proposal can only be declined within 90 days after the
Secretary receivesthe proposal, unlessthat period isextended with the voluntary and expresswritten
consent of the Indian tribe or tribal organization.

Sec. 900.22 For what reasons can the Secretary decline a proposal ?

The Secretary may only declineto approve a proposal for one of five specific reasons:

(a) Theserviceto berendered to the Indian beneficiaries of the particular program or function to
be contracted will not be satisfactory;

(b) Adequate protection of trust resourcesis not assur ed;

(c) The proposed project or function to be contracted for cannot be properly completed or
maintained by the proposed contract;

(d) The amount of funds proposed under the contract isin excess of the applicable funding level for
the contract, as determined under section 106(a) of the Act; or

(e) The program, function, service, or activity (or a portion thereof) that isthe subject of the
proposal isbeyond the scope of programs, functions, services, or activities covered under section
102(a)(1) of the Act because the proposal includes activitiesthat cannot lawfully be carried out by the
contractor.

Sec. 900.23 Can the Secretary decline a proposal wher e the Secretary's objection can be overcome
through the contract?

No. The Secretary may not declineto enter into a contract with an Indian tribe or tribal
organization based on any objection that will be over comethrough the contract.

Sec. 900.24 Can acontract proposal for an Indian tribeor tribal organization's shar e of
administrative programs, functions, services, and activities be declined for any reason other than the
fivereasons specified in Sec. 900.22?

No. The Secretary may only decline a proposal based upon one or more of the five reasonslisted
above. If a contract affectsthe preexisting level of servicesto any other tribe, the Secretary shall
addressthat effect in the Secretary'sannual report to Congress under section 106(c)(6) of the Act.

Sec. 900.25 What if only a portion of a proposal raises one of the five declination criteria?

The Secretary must approve any sever able portion of a proposal that does not support a
declination finding described in Sec. 900.20, subject to any alteration in the scope of the proposal that
the Secretary and the I ndian tribe or tribal organization approve.

Sec. 900.26 What happensif the Secretary declinesa part of a proposal on the ground that the
proposal proposesin part to plan, conduct, or administer a program, function, service or activity that
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isbeyond the scope of programs covered under section 102(a) of the Act, or proposes a level of
funding that isin excess of the applicable level determined under section 106(a) of the Act?

In those situationsthe Secretary isrequired, as appropriate, to approve the portion of the
program, function, service, or activity that isauthorized under section 102(a) of the Act, or approve a
level of funding that isauthorized under section 106(a) of the Act. Asnoted in Sec. 900.25, the
approval issubject to any alteration in the scope of the proposal that the Secretary and the Indian
tribe or tribal organization approve.

Sec. 900.27 If an Indian tribe or tribal organization electsto contract for a severable portion of a
proposal, doesthe Indian tribe or tribal organization loseits appeal rightsto challenge the portion of
the proposal that was declined?

No, but the hearing and appeal procedures contained in these regulationsonly apply to the portion
of the proposal that was declined.

Sec. 900.28 Istechnical assistance availableto an Indian tribe or tribal organization to avoid
declination of a proposal ?

Yes. In accordance with section 103(d) of the Act, upon receiving a proposal, the Secretary shall
provide any necessary requested technical assistanceto an Indian tribe or tribal organization, and
shall shareall relevant information with the Indian tribe or tribal organization, in order to avoid
declination of the proposal.

Sec. 900.29 What isthe Secretary required to doif the Secretary decidesto declineall or a portion of
a proposal?

If the Secretary decidesto decline all or a severable portion of a proposal, the Secretary is
required:

(a) Toadvisethelndian tribe or tribal organization in writing of the Secretary's objections,
including a specific finding that clearly demonstratesthat (or that issupported by a controlling legal
authority that) one of the conditions set forth in Sec. 900.22 exists, together with a detailed
explanation of the reason for the decision to decline the proposal and, within 20 days, any documents
relied on in making the decision; and

(b) To advisetheIndian tribe or tribal organization in writing of the rights described in Sec. 900.31.

Sec. 900.30 When the Secretary declinesall or a portion of a proposal, isthe Secretary required to
providean Indian tribe or tribal organization with technical assistance?

Yes. The Secretary shall provide additional technical assistanceto overcomethe stated objections,
in accor dance with section 102(b) of the Act, and shall provide any necessary requested technical
assistance to develop any modificationsto overcome the Secretary's stated objections.

Sec. 900.31 When the Secretary declinesall or a portion of a proposal, isan Indian tribe or tribal
organization entitled to any appeal ?

Yes. Thelndian tribeor tribal organization is entitled to an appeal on the objectionsraised by the
Secretary, with an agency hearing on therecord, and theright to engagein full discovery relevant to
any issueraised in the matter. The proceduresfor appealsarein subpart L of these regulations.
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Alternatively, at itsoption the Indian tribeor tribal organization hastheright to suein Federal
district court to challenge the Secretary's decision.

Sec. 900.32 Can the Secretary declinean Indian tribeor tribal organization's proposed successor
annual funding agreement?

No. If it issubstantially the same asthe prior annual funding agreement (except for funding
increasesincluded in appropriations actsor funding reductions as provided in section 106(b) of the
Act) and the contract iswith DHHS or the BIA, the Secretary shall approve and add to the contract
the full amount of fundsto which the contractor is entitled, and may not decline, any portion of a
successor annual funding agreement. Any portion of an annual funding agreement proposal which is
not substantially the same asthat which was funded previoudy (e.g., aredesign proposal; waiver
proposal; different proposed funding amount; or different program, service, function, or activity), or
any annual funding agreement proposal which pertainsto a
contract with an agency of DOI other than the BIA, is subject to the declination criteria and
proceduresin subpart E. If thereisa disagreement over the availability of appropriations, the
Secretary may declinethe proposal in part under the procedurein subpart E.

Sec. 900.33 Areall proposalsto renew term contracts subject to the declination criteria?
Department of Health and Human Services and the Bureau of I ndian Affairswill not review the

renewal of aterm contract for declination issues where no material and substantial changeto the

scope or funding of a program, functions, services, or activities has been proposed by the Indian tribe

or tribal organization. Proposalsto renew term contractswith DOI agencies

other than the Bureau of Indian Affairs may bereviewed under the declination

criteria.

Subpart F--Standardsfor Tribal or Tribal Organization Management Systems
General

Sec. 900.35 What isthe purpose of thissubpart?

Thissubpart containsthe minimum standardsfor the management systemsused by Indian tribes or
tribal organizationswhen carrying out self-determination contracts. It provides standardsfor an
Indian tribe or tribal organization'sfinancial management system, procur ement management system,
and property management system.

Sec. 900.36 What requirements areimposed upon Indian tribesor tribal organizations by this
subpart?

When carrying out self-determination contracts, Indian tribes and tribal organizations shall
develop, implement, and maintain systemsthat meet these minimum standards, unless one or mor e of
the standar ds have been waived, in whole or in part, under section 107(e) of the Act and Subpart K.

APPENDIX C C-63 07/28/99
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Sec. 900.37 What provisions of Office of Management and Budget (OMB) circularsor the" common
rule" apply to self-deter mination contracts?

Theonly provisions of OMB Circularsand the only provisions of the" common rule" that apply to
self-deter mination contracts are the provisions adopted in these regulations, those expressy required
or modified by the Act, and those negotiated and agreed toin a self-determination contract.

Sec. 900.38 Do these standards apply to the subcontractors of an Indian tribe or tribal organization
carrying out a self-deter mination contract?

An Indian tribeor tribal organization may requirethat someor all of the standardsin this subpart
beimposed upon its subcontractor swhen carrying out a self-deter mination contract.

Sec. 900.39 What isthe difference between a standard and a system?

(a) Standards are the minimum basdline requirementsfor the performance of an activity. Standards
establish the" what" that an activity should accomplish.

(b) Systems are the procedural mechanisms and processes for the day-to-day conduct of an activity.
Systemsare" how" the activity will be accomplished.

Sec. 900.40 When arelndian tribe or tribal or ganization management standar ds and management
systems evaluated?

(a) Management standar ds ar e evaluated by the Secretary when theIndian tribeor tribal
organization submitsan initial contract proposal.

(b) Management systems ar e evaluated by an independent auditor through the annual single agency
audit report that isrequired by the Act and OMB Circular A-128.

Sec. 900.41 How long must an Indian tribe or tribal organization keep management system recor ds?

Thelndian tribeor tribal organization must retain financial, procurement and property records
for the minimum periods described below. Electronic, magnetic or photogr aphic records may be
substituted for hard copies.

(a) Financial records. Financial recordsinclude documentation of supporting costsincurred under
the contract. These records must beretained for three yearsfrom the date of submission of thesingle
audit report to the Secretary.

(b) Procurement records. Procurement recordsinclude solicitations, purchase orders, contracts,
payment histories and recor ds applicable of significant decisions. Theserecords must beretained for
threeyearsafter the Indian tribe or tribal organization or subcontractors make final payment and all
other pending mattersare closed.

(c) Property management records. Property management records of real and per sonal property
transactions must beretained for three yearsfrom the date of disposition, replacement, or transfer.

(d) Litigation, audit exceptions and claims. Records pertaining to any litigation, audit exceptions or
claimsrequiring management systems data must beretained until the action has been completed.

Standardsfor Financial Management Systems

07/28/99 C-64 APPENDIX C
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Sec. 900.42 What arethe general financial management system standardsthat apply to an Indian
tribe carrying out a self-deter mination contract?

An Indian tribe shall expend and account for contract fundsin accordance with all applicable
tribal laws, regulations, and procedures.

Sec. 900.43 What arethe general financial management system standardsthat apply to atribal
organization carrying out a self-deter mination contract?

A tribal organization shall expend and account for contract fundsin accordance with the
procedur es of thetribal organization.

Sec. 900.44 What minimum general standards apply to all Indian tribeor tribal organization
financial management systemswhen carrying out a self-determination contract?

Thefiscal control and accounting procedures of an Indian tribeor tribal organization shall be
sufficient to:

(a) Permit preparation of reportsrequired by a self-deter mination contract and the Act; and

(b) Permit thetracing of contract fundsto a level of expenditure adequate to establish that they
have not been used in violation of any restrictionsor prohibitions contained in any statute that applies
to the self-deter mination contract.

Sec. 900.45 What specific minimum requirements shall an Indian tribe or tribal organization's
financial management system contain to meet these standar ds?

An Indian tribeor tribal organization's financial management system shall include provisionsfor
the following seven e ements.

(a) Financial reports. Thefinancial management system shall provide for accurate, current, and
complete disclosure of thefinancial results of self-deter mination contract activities. Thisincludes
providing the Secretary a completed Financial Status Report, SF 269A, as negotiated and agreed toin
the self-determination contract.

(b) Accounting records. The financial management system shall maintain recor ds sufficiently
detailed to identify the sour ce and application of self-determination contract fundsreceived by the
Indian tribe or tribal organization. The system shall contain sufficient information to identify contract
awar ds, obligations and unobligated balances, assets, liabilities,
outlays, or expendituresand income.

(c) Internal controls. Thefinancial management system shall maintain effective control and
accountability for all self-determination contract fundsreceived and for all Federal real property,
per sonal property, and other assetsfurnished for use by the Indian tribe or tribal organization under
the self-determination contract.

(d) Budget controls. The financial management system shall per mit the comparison of actual
expendituresor outlayswith the amounts budgeted by the Indian tribe or tribal organization for each
self-determination contract.

(e) Allowable costs. The financial management system shall be sufficient to determine the
reasonableness, allowability, and allocability of self-deter mination contract costs based upon the
terms of the self-deter mination contract and the Indian tribe or tribal organization's applicable OMB
cost principles, asamended by the Act and theseregulations. (The following chart lists certain OMB
Circularsand suggests the entities that may use each, but the final selection of the applicable circular
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may differ from those shown, as agreed to by the Indian tribe or tribal organization and the
Secretary. Agreements between an Indian tribe or tribal organization and the Secretary currently in
place do not requirerenegotiation.) Copies of these circulars are available from the Executive Office
of the President, Publications Service, 725 17th Street N. W., Washington, D. C. 20503.

Type of tribal organization Applicable OMB cost circular Tribal
GOVEM NMMENT... .ottt s re s A-87," Cost Principlesfor State, Local and
Indian Tribal Governments."

Tribal private non-profit other than: (1) an institution of higher A-122," Cost Principlesfor Non-Profit

education, (2) a hospital, or (3) an organization named in Organizations.”

OMB Circular A-122 as not subject to that circular
Tribal educational INSHTULION.......ccieveeiicie e A-21," Cost Principlesfor Educational

Institutions.

(f) Source documentation. The financial management system shall contain accounting records that
are supported by sour ce documentation, e.g., canceled checks, paid bills, payroll records, timeand
attendance records, contract award documents, purchase orders, and other primary recordsthat
support self-determination contract fund expenditures.

(g) Cash management. Thefinancial management system shall provide for accurate, current, and
complete disclosur e of cash revenues disbur sements, cash-on-hand balances, and obligations by source
and application for each Indian tribeor tribal organization, and subcontractor if applicable, so that
complete and accur ate cash transactions may be prepared asrequired by the self-determination
contract.

Sec. 900.46 What requirements areimposed upon the Secretary for financial management by these
standards?

The Secretary shall establish procedures, consistent with Treasury regulations as modified by the
Act, for thetransfer of fundsfrom the United Statesto thelndian tribe or tribal organization in strict
compliance with the sdlf-deter mination contract and the annual funding agr eement.

Procurement Management System Standards

Sec. 900.47 When procuring property or serviceswith self-determination contract funds, can an
Indian tribe or tribal organization follow the same procurement policies and procedures applicable to
other Indian tribeor tribal organization funds?

Indian tribesand tribal organizations shall have standardsthat conform to the standardsin this
Subpart. If the Indian tribe or tribal organization relies upon standar ds different than those described
below, it shall identify the standardsit will use as a proposed waiver in theinitial contract proposal or
asawaiver request to an existing contract.

Sec. 900.48 If thelndian tribe or tribal organization does not propose different standards, what basic
standar ds shall the Indian tribe or tribal organization follow?

(a) TheIndian tribeor tribal organization shall ensurethat itsvendorsand/or subcontractors
perform in accor dance with the terms, conditions, and specifications of their contractsor purchase
orders.
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(b) Thelndian tribeor tribal organization shall maintain written standar ds of conduct gover ning
the performance of its employees who award and administer contracts.

(1) No employese, officer, elected official, or agent of the Indian tribe or tribal or ganization shall
participatein the selection, award, or administration of a procurement supported by Federal fundsif
a conflict of interest, real or apparent, would be involved.

(2) An employes, officer, elected official, or agent of an Indian tribe or tribal organization, or of a
subcontractor of the Indian tribeor tribal organization, is not allowed to solicit or accept gratuities,
favors, or anything of monetary value from contractors, potential contractors, or partiesto
sub-agreements, with the following exemptions. Thelndian tribe or tribal organization may exempt a
financial interest that isnot substantial or a gift that isan unsolicited item of nominal value.

(3) These standards shall also providefor penalties, sanctions, or other disciplinary actionsfor
violations of the standar ds.

(c) Thelndian tribeor tribal organization shall review proposed procurementsto avoid buying
unnecessary or duplicativeitemsand ensurethereasonableness of the price. The Indian tribe or tribal
organization should consider consolidating or breaking out procurement to obtain mor e economical
purchases. Where appropriate, the Indian tribe or tribal organization shall compareleasing and
purchasing alter nativesto determine which is mor e economical.

(d) Thelndian tribeor tribal organization shall conduct all major procurement transactions by
providing full and open competition, to the extent necessary to assur e efficient expenditure of contract
funds and to the extent feasible in the local area.

(1) Indian tribesor tribal organizations shall develop their own definition for " major procurement
transactions."

(2) Asprovided in sections 7 (b) and (c) of the Act, Indian preference and tribal preferences shall be
applied in any procurement award.

(e) Thelndian tribeor tribal organization shall make procurement awards only to responsible
entitieswho have the ability to perform successfully under thetermsand conditions of the proposed
procurement. In making thisjudgment, the Indian tribe or tribal organization will consider such
mattersasthe contractor'sintegrity, its compliance with public policy, itsrecord
of past performance, and itsfinancial and technical resour ces.

(f) Thelndian tribe or tribal organization shall maintain records on the significant history of all
major procurement transactions. Theserecords may include, but are not limited to, therationale for
the method of procurement, the selection of contract type, the contract selection or regection, and the
basisfor the contract price.

(g) Thelndian tribe or tribal organization is solely responsible, using good administrative practice
and sound business judgment, for processing and settling all contractual and administr ative issues
arising out of a procurement. Theseissuesinclude, but are not limited to, source evaluation, protests,
disputes, and claims.

(1) The settlement of any protest, dispute, or claim shall not relieve the Indian tribe or tribal
organization of any obligations under a self-deter mination contract.

(2) Violations of law shall bereferred to thetribal or Federal authority having proper jurisdiction.

Sec. 900.49 What procurement standar ds apply to subcontracts?
Each subcontract entered into under the Act shall at a minimum:
(a) Bein writing;
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(b) Identify theinterested parties, their authorities, and the purposes of the contract;

(c) Statethe work to be performed under the contract;

(d) Statethe processfor making any claim, the paymentsto be made, and the terms of the contract,
which shall befixed; and

(e) Be subject to sections 7 (b) and (c) of the Act.

Sec. 900.50 What Federal laws, regulations, and Executive Order s apply to subcontractors?

Certain provisions of the Act aswell asother applicable Federal laws, regulations, and Executive
Ordersapply to subcontracts awar ded under self-deter mination contracts. Asaresult, subcontracts
should contain a provision informing the recipient that their award isfunded with Indian
Self-Determination Act fundsand that therecipient isresponsible for identifying and ensuring
compliance with applicable Federal laws, regulations, and Executive Orders. The Secretary and the
Indian tribe or tribal organization may, through negotiation, identify all or a portion of such
requirementsin the self-deter mination contract and, if so identified, these requirements should be
identified in subcontracts.

Property Management System Standards

Sec. 900.51 What isan Indian tribe or tribal organization's property management system expected to
do?

An Indian tribeor tribal organization's property management system shall account for all
property furnished or transferred by the Secretary for use under a self-deter mination contract or
acquired with contract funds. The property management system shall contain requirementsfor the
use, care, maintenance, and disposition of Federally-owned and other property asfollows:

(a) Wheretitlevestsin thelndian tribe, in accordance with tribal law and procedures; or

(b) In the case of atribal organization, according to theinternal property procedures of thetribal
organization.

Sec. 900.52 What type of property isthe property management system required to track?
The property management system of the Indian tribe or tribal organization shall track:
(a) Personal property with an acquisition value in excess of $5,000 per

item;

(b) Sensitive personal property, which isall personal property that is subject to theft and pilferage,
asdefined by theIndian tribe or tribal organization. All firearms shall be considered sensitive
personal property; and

(c) Real property provided by the Secretary for use under the contract.

Sec. 900.53 What kind of records shall the property management system maintain?
The property management system shall maintain recordsthat accurately describe the property,
including any serial number or other identification number. These records should contain infor mation
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such asthe source, titleholder, acquisition date, cost, share of Federal participation in the cost,
location, use and condition of the property, and the date of disposal
and saleprice, if any.

Sec. 900.54 Should the property management system prescribe internal controls?

Y es. Effectiveinternal controls should include procedures:

(a) For the conduct of periodic inventories,

(b) To prevent lossor damage to property; and

(c) Toensurethat property isused for an Indian tribe or tribal organization's self-deter mination
contract(s) until the property is declared excessto the needs of the contract consistent with the Indian
tribeor tribal organization's property management system.

Sec. 900.55 What arethe standardsfor inventories?

A physical inventory should be conducted at least once every 2 years. Theresults of theinventory
shall bereconciled with the Indian tribe or tribal organization'sinternal property and accounting
records.

Sec. 900.56 What maintenanceisrequired for property?

Required maintenance includes the performance of actions necessary to keep the property in good
working condition, the procedures recommended by equipment manufacturers, and steps necessary to
protect theinterests of the contractor and the Secretary in any expresswarranties or guar antees
covering the property.

Sec. 900.57 What if the Indian tribe or tribal organization chooses not to taketitleto property
furnished or acquired under the contract?

If thendian tribeor tribal organization chooses not to taketitleto property furnished by the
government or acquired with contract funds, titleto the property remainsvested in the Secretary. A
list of Federally-owned property to be used under the contract shall beincluded in the contract.

Sec. 900.58 Do the same accountability and control procedures described above apply to Federal
property?
Y es, except that requirementsfor theinventory and disposal of Federal property are different.

Sec. 900.59 How aretheinventory requirementsfor Federal property different than for tribal
property?

Therearethree additional requirements:

(a) Thelndian tribe or tribal organization shall conduct a physical inventory of the
Federally-owned property and reconcile theresultswith the Indian tribe or tribal organization's
property recordsannually, rather than every 2 years;

(b) Within 90 days following the end of an annual funding agreement, the Indian tribeor tribal
organization shall certify and submit to the Secretary an annual inventory of all Federally-owned real
and personal property used in the contracted program; and
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(c) Theinventory shall report any increase or decrease of $5,000 or morein the value of any item of
real property.

Sec. 900.60 How doesan Indian tribe or tribal organization dispose of Federal personal property?

Thelndian tribeor tribal organization shall report to the Secretary in writing any
Federally-owned personal property that isworn out, lost, stolen, damaged beyond repair, or no
longer needed for the performance of the contract.

(a) Thelndian tribe or tribal organization shall state whether the Indian tribe or tribal organization
wantsto dispose of or return the property.

(b) If the Secretary does not respond within 60 days, the Indian tribeor tribal organization may
return the property to the Secretary, who shall accept transfer, custody, control, and responsibility
for the property (together with all associated costs).

Subpart G--Programmatic Reports and Data Requirements

Sec. 900.65 What programmatic reports and data shall the Indian tribeor tribal organization
provide?

Unlessrequired by statute, there are no mandatory reporting requirements. Each Indian tribe or
tribal organization shall negotiate with the Secretary thetype and frequency of program narrative
and program data report(s) which respond to the needs of the contracting parties and that are
appropriatefor the purposes of the contract. The extent of available resourceswill be a
consideration in the negotiations.

Sec. 900.66 What happensif the Indian tribe or tribal organization and the Secretary cannot cometo
an agreement concer ning the type and/or frequency of program narrative and/or program data
report(s)?

Any disagreementsover reporting requirements ar e subject to the declination criteria and
proceduresin section 102 of the Act and subpart E.

Sec. 900.67 Will there be a uniform data set for all IHS programs?

IHS will work with Indian tribe or tribal organization representativesto develop a mutually defined
uniform subset of data that is consistent with Congressional intent, imposes a minimal reporting
burden, and which respondsto the needs of the contracting parties.

Sec. 900.68 Will thisuniform data set be required of all Indian tribe or tribal organizations
contracting with the IHS under the Act?

No. Theuniform data set, applicableto the servicesto be performed, will serve asthetarget for the
Secretary and the Indian tribesor tribal organizations during individual negotiationson program
data reporting requirements.

Subpart H--L ease of Tribally-Owned Buildings by the Secretary
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Sec. 900.69 What isthe purpose of thissubpart?

Section 105(1) of the Act requiresthe Secretary, at the request of an Indian tribe or tribal
organization, to enter into alease with the Indian tribe or tribal organization for a building owned or
leased by thetribe or tribal organization that isused for administration or delivery of services under
the Act. Theleaseistoinclude compensation as provided in the statute aswell as" such other
reasonable expensesthat the Secr etary determines, by regulation, to be allowable." Thissubpart
containsrequirementsfor these leases.

Sec. 900.70 What elementsareincluded in the compensation for a lease entered into between the
Secretary and an Indian tribeor tribal organization for a building owned or leased by the Indian tribe
or tribal organization that isused for administration or delivery of servicesunder the Act?

Tothe extent that no element isduplicative, the following elements may be included in the lease
compensation:

(a) Rent (sublease);

(b) Depreciation and use allowance based on the useful life of the facility based on acquisition costs
not financed with Federal funds;

(c) Contributionsto a reservefor replacement of facilities;

(d) Principal and interest paid or accrued;

(e) Operation and maintenance expenses, to the extent not otherwiseincluded in rent or use
allowances, including, but not limited to, the following:

(1) Water, sewage;

(2) Utilities;

(3) Fud;

(4) Insurance;

(5) Building management supervision and custodial services;

(6) Custodial and maintenance supplies;

(7) Pest contral;

(8) Site maintenance (including snow and mud removal);

(9) Trash and waste removal and disposal;

(10) Fire protection/fire fighting services and equipment;

(11) Monitoring and preventive maintenance of building structures and systems, including but not
limited to:

(i) Heating/ventilation/air conditioning;

(i) Plumbing;

(iii) Electrical;

(iv) Elevators;

(v) Bailers;

(vi) Fire safety system;

(vii) Security system; and

(viii) Roof, foundation, walls, floors.

(12) Unscheduled maintenance;

(13) Scheduled maintenance (including r eplacement of floor coverings, lighting fixtures, repainting);

(14) Security services,
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(15) Management fees; and

(16) Other reasonable and necessary operation or maintenance costs justified by the contractor;

(f) Repairsto buildings and equipment;

(g) Alterations needed to meet contract requirements;

(h) Other reasonable expenses; and

(i) Thefair market rental for buildings or portionsof buildings and land, exclusive of the Federal
shar e of building construction or acquisition costs, or the fair market rental for buildings constructed
with Federal funds exclusive of fee or profit, and for land.

Sec. 900.71 What type of reservefund is anticipated for funds deposited into a reserve for
replacement of facilities as specified in Sec. 900.70(c)?
Reserve funds must be accounted for as a capital project fund or a special revenue fund.

Sec. 900.72 Whoisthe guardian of the fund and may the funds be invested?

(a) Thelndian tribeor tribal organization isthe guar dian of the fund.

(b) Funds may beinvested in accor dance with the laws, regulations and policies of the Indian tribe
or tribal organization subject to theterms of the lease or the self-determination contract.

Sec. 900.73 Isalease with the Secretary the only method availableto recover thetypes of cost
described in Sec. 900.70?

No. With the exception of paragraph (i) in Sec. 900.70, the same types of costs may berecovered in
wholeor in part under section 106(a) of the Act asdirect or indirect chargesto a self-determination
contract.

Sec. 900.74 How may an Indian tribeor tribal organization propose a leaseto be compensated for the
use of facilities?

Therearethreeoptions available:

(a) Thelease may be based on fair market rental.

(b) The lease may be based on a combination of fair market rental and paragraphs (a) through (h)
of Sec. 900.70, provided that no element of expenseisduplicated in fair market rental.

(c) The lease may be based on par agraphs (a) through (h) of Sec. 900.70 only.

Subpart |--Property Donation Procedures
General
Sec. 900.85 What isthe purpose of thissubpart?
This subpart implements section 105(f) of the Act regar ding donation of Federal excess and surplus
property to Indian tribesor tribal organizations and acquisition of property with funds provided

under a self-determination contract or grant.

Sec. 900.86 How will the Secretary exer cise discretion to acquire and donate BIA or |HS excess
property and excess and surplus Federal property to an Indian tribeor tribal organization?
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The Secretary will exercise discretion in away that gives maximum effect to the requests of Indian
tribesor tribal organizationsfor donation of BIA or |HS excess property and excessor surplus
Federal property, provided that therequesting Indian tribe or tribal organization shall state how the
requested property isappropriate for usefor any purposefor which a self-deter mination contract or
grant isauthorized.

Government-Furnished Property

Sec. 900.87 How does an Indian tribe or tribal organization aobtain title to property furnished by the
Federal government for usein the performance of a contract or grant agreement pursuant to section
105(f)(2)(A) of the Act?

(a) For gover nment-furnished personal property made availableto an Indian tribeor tribal
organization before October 25, 1994:

(1) The Secretary, in consultation with each Indian tribeor tribal organization, shall develop a list
of the property used in a self-deter mination contract.

(2) Thelndian tribe or tribal organization shall indicate any itemson thelist to which the Indian
tribeor tribal organization wantsthe Secretary toretain title.

(3) The Secretary shall providethe Indian tribe or tribal or ganization with any documentation
needed to transfer titleto theremaining listed property to theIndian tribe or tribal organization.

(b) For government-furnished real property made availableto an Indian tribeor tribal
organization before October 25, 1994:

(1) The Secretary, in consultation with the Indian tribe or tribal organization, shall develop alist of
the property furnished for usein a self-determination contract.

(2) The Secretary shall inspect any real property on thelist to determinethe presence of any
hazar dous substance activity, as defined in 41 CFR 101-47.202.2(b)(10). If the Indian tribe or tribal
organization desiresto taketitleto any real property on thelist, the Indian tribe or tribal
organization shall inform the Secretary, who shall take such steps as necessary to transfer titletothe
Indian tribe or tribal organization.

(c) For government-furnished real and personal property made availableto an Indian tribe or
tribal organization on or after October 25, 1994:

(1) Thelndian tribe or tribal organization shall taketitleto all property unlessthe Indian tribe or
tribal organization requeststhat the United Statesretain thetitle.

(2) The Secretary shall deter minethe presence of any hazar dous substance activity, asdefined in 41
CFR 101-47.202.2(b)(10).

Sec. 900.88 What should the Indian tribe or tribal organization do if it wantsto obtain titleto
gover nment-furnished real property that includesland not already held in trust?

If theland is owned by the United States but not held in trust for an Indian tribe or individual
Indian, the Indian tribe or tribal organization shall specify whether it wantsto acquirefeetitletothe
land or whether it wantstheland to be held in trust for the benefit of atribe.

(a) If thelndian tribe or tribal organization requestsfeetitle, the Secretary shall take the necessary
action under Federal law and regulationsto transfer feetitle.

(b) If theIndian tribeor tribal organization requests beneficial owner ship with feetitleto be held
by the United Statesin trust for an Indian tribe:
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(1) Thelndian tribe or tribal organization shall submit with itsrequest a resolution of support from
the governing body of the Indian tribe in which the beneficial ownership isto beregistered.

(2) If therequest issubmitted to the Secretary of Health and Human Servicesfor land under the
jurisdiction of that Secretary, the Secretary shall take all necessary stepsto effect atransfer of the
land to the Secretary of the Interior and shall also forward the Indian tribe or tribal organization's
request and thetribe' sresolution.

(3) The Secretary of the Interior shall expeditiously processall requestsin accordance with
applicable Federal law and regulations.

(4) The Secretary shall not requirethe Indian tribe or tribal organization to furnish any
information in support of arequest other than that required by law or regulation.

Sec. 900.89 When may the Secretary eect to reacquire government-furnished property whosetitle
hasbeen transferred to an Indian tribeor tribal organization?

(a) Except asprovided in paragraph (b) of this section, when a self-deter mination contract or grant
agreement, or portion thereof, isretroceded, reassumed, terminated, or expires, the Secretary shall
have the option to taketitle to any item of gover nment-furnished property:

(1) That title hasbeen transferred to an I ndian tribe or tribal organization;

(2) That istill in usein the program; and

(3) That hasa current fair market value, lessthe cost of improvements bor ne by the Indian tribe or
tribal organization in excess of $5,000.

(b) If property referred to in paragraph (a) of this section is shared between one or more ongoing
contractsor grant agreementsand a contract or grant agreement that isretroceded, reassumed,
terminated or expires and the Secretary wishesto use such property in theretroceded or reassumed
program, the Secretary and the contractor or grantee using such property shall negotiate an
acceptable arrangement for continued sharing of such property and for the retention or transfer of
title.

Sec. 900.90 Does gover nment-furnished real property towhich an Indian tribe or tribal organization
hastaken title continue to be eligible for facilities operation and maintenance funding from the
Secretary?

Yes.

Contractor-Purchased Property

Sec. 900.91 Who takestitleto property purchased with funds under a self-deter mination contract or
grant agreement pursuant to section 105(f)(2)(A) of the Act?

The contractor takestitleto such property, unlessthe contractor choosesto havethe United States
taketitle. In that event, the contractor must inform the Secretary of the purchase and identify the
property and itslocation in such manner asthe contractor and the Secretary deem necessary. A
request for the United Statesto taketitle to any item of contractor-purchased property may be made
at any time. A request for the Secretary to take feetitleto real property shall be expeditiously
processed in accor dance with applicable Federal law and regulation.

Sec. 900.92 What should the Indian tribe or tribal organization do if it wants contractor -pur chased
real property to betaken intotrust?
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The contractor shall submit a resolution of support from the gover ning body of the Indian tribein
which the beneficial ownership isto beregistered. If the request to take contractor-purchased real
property into trust is submitted to the Secretary of Health and Human Services, that Secr etary shall
transfer therequest to the Secretary of the Interior. The Secretary of the Interior shall expeditiously
processall requestsin accord with applicable Federal law and regulation.

Sec. 900.93 When may the Secretary elect to acquiretitleto contractor-purchased property?

(a) Except asprovided in paragraph (b) of this section when a self-deter mination contract or grant
agreement, or portion thereof, isretroceded, reassumed, terminated, or expires, the Secretary shall
have the option to taketitle to any item of gover nment-fur nished property:

(1) Whosetitle hasbeen transferred to an Indian tribe or tribal organization;

(2) That istill in usein the program; and

(3) That hasa current fair market value, lessthe cost of improvements bor ne by the Indian tribe or
tribal organization, in excess of $5,000.

(b) If property referred to in paragraph (a) of this section is shared between one or more ongoing
contractsor grant agreementsand a contract or grant agreement that isretroceded, reassumed,
terminated or expires and the Secretary wishesto use such property in theretroceded or reassumed
program, the Secretary and the contractor or grantee using such property shall negotiate an
acceptable arrangement for continued sharing of such property and for the retention or transfer of
title.

Sec. 900.94 Iscontractor-purchased real property towhich an Indian tribeor tribal organization
holdstitle igiblefor facilities operation and maintenance funding from the Secr etary?
Yes.

BIA and IHS Excess Property

Sec. 900.95 What isBIA or IHS excess property?
BIA or IHS excess property means property under thejurisdiction of the BIA or IHSthat is excess
to the agency's needs and the dischar ge of itsresponsibilities.

Sec. 900.96 How can Indian tribesor tribal organizationslearn about BIA and |HS excess property?

The Secretary shall not lessthan annually send to Indian tribes and tribal organizations a listing of
all excessBIA or IHS personal property beforereporting the property to GSA or to any other
Federal agency as excess. Thelisting shall identify the agency official to whom a request for donation
shall be submitted.

Sec. 900.97 How can an Indian tribe or tribal organization acquire excess BIA or IHS property?

(a) Thelndian tribeor tribal organization shall submit to the appropriate Secretary arequest for
specific property that includes a statement of how the property isintended for use in connection with a
self-determination contract or grant. The Secretary shall expeditiously processthe request and shall
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exercise discretion in away that gives maximum effect to therequest of Indian tribesor tribal
organizationsfor the donation of excessBIA or IHS property.

(b) If morethan onerequest for the sameitem of personal property issubmitted, the Secretary shall
award theitem to therequestor whoserequest isreceived on the earliest date. |f two or morerequests
arereceived on the same date, the Secretary shall award theitem to the requestor with the lowest
transportation costs. The Secretary shall make the donation as expeditiously as possible.

(c) If morethan onerequest for the same parcel of real property is submitted, the Secretary shall
award the property to the Indian tribe or tribal organization whose reservation or trust land is closest
tothereal property requested.

Sec. 900.98 Whotakestitleto excessBIA or IHS property donated to an Indian tribeor tribal
organization?

Thelndian tribeor tribal organization takestitle to donated excess BIA or IHS property. The
Secretary shall providethe Indian tribeor tribal organization with all documentation needed to vest
titlein the Indian tribe or tribal organization.

Sec. 900.99 Whotakestitleto any land that ispart of excessBIA or IHSreal property donated to an
Indian tribe or tribal organization?

(a) If an Indian tribe or tribal organization requests donation of feetitleto excessreal property
that includesland not held in trust for an Indian tribe, the Indian tribe or tribal organization shall so
specify in itsrequest for donation. The Secretary shall take the necessary action under Federal law
and regulationsto transfer thetitleto thelndian tribeor tribal organization.

(b) If an Indian tribe or tribal organization asksthe Secretary to donate excessreal property that
includesland and requeststhat feetitleto theland be held by the United Statesin trust for an Indian
tribe, therequestor shall submit aresolution of support from the gover ning body of the Indian tribein
which the beneficial ownership isto beregistered.

(1) If thedonation request is submitted to the Secretary of Health and Human Services, that
Secretary shall take all stepsnecessary to transfer the land to the Secretary of the Interior with the
Indian tribe or tribal organization's request and the Indian tribe'sresolution. The Secretary of the
Interior shall expeditiously processall requestsin accordance with applicable Federal law and
regulations.

(2) The Secretary shall not requirethe Indian tribe or tribal organization to furnish any
information in support of arequest other than that required by law or regulation.

Sec. 900.100 May the Secretary elect to reacquire excess BIA or |HS property whose title has been
transferred to an Indian tribe or tribal organization?

Yes. When a sdlf-determination contract or grant agreement, or portion--thereof, isretroceded,
reassumed, terminated, or expires, the Secretary shall have the option to taketitle to any item of the
property;

(a) Except asprovided in paragraph (b) of this section when a self-deter mination contract or grant
agreement, or portion thereof, isretroceded, reassumed, terminated, or expires, the Secretary shall
have the option to taketitle to any item of gover nment-fur nished property:

(1) Whosetitle hasbeen transferred to an Indian tribe or tribal organization;

(2) That istill in usein the program; and
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(3) That hasa current fair market value, lessthe cost of improvements bor ne by the Indian tribe or
tribal organization, in excess of $5,000.

(b) Totheextent that any property referred to in paragraph (a) of this section is shared between
one or more ongoing contractsor grant agreementsand a contract or grant agreement that is
retroceded, reassumed, terminated or expiresand the Secretary wishesto use such property in the
retroceded or reassumed program, the Secretary and the contractor or grantee using such property
shall negotiate an acceptable arrangement for continued sharing of such property and for the
retention or transfer of title.

Sec. 900.101 IsexcessBIA or IHSreal property to which an Indian tribe or tribal organization has
taken title eligible for facilities operation and maintenance funding from the Secretary?
Yes.

Excessor Surplus Government Property of Other Agencies

Sec. 900.102 What isexcessor surplus government property of other agencies?

(a) " Excess government property" isreal or personal property under the control of a Federal
agency, other than BIA and IHS, which isnot required for the agency's needs and the discharge of its
responsibilities.

(b) " Surplus government property" meansexcessreal or personal property that isnot required for
the needs of and the dischar ge of theresponsibilities of all Federal agenciesthat has been declared
surplus by the General Services Administration (GSA).

Sec. 900.103 How can Indian tribesor tribal organizationslearn about property that has been
designated as excess or surplus government property?

The Secretary shall furnish, not lessthan annually, to Indian tribesor tribal organizationslistings
of such property as may be made available from timeto time by GSA or other Federal agencies, and
shall obtain listings upon therequest of an Indian tribe or tribal organization.

Sec. 900.104 How may an Indian tribe or tribal organization receive excess or surplus gover nment
property of other agencies?

(a) Thelndian tribe or tribal organization shall file arequest for specific property with the
Secretary, and shall state how the property is appropriate for usefor a purposefor which a
self-determination contract or grant isauthorized under the Act.

(b) The Secretary shall expeditiously process such request and shall exer cise discr etion to acquire
the property in the manner described in Sec. 900.86 of this Subpart.

(c) Upon approval of thelndian tribeor tribal organization'srequest, the Secretary shall
immediately request acquisition of the property from the GSA or the holding agency, as appropriate,
by submitting the necessary documentation in order to acquiretherequested property prior tothe
expiration of any " freeze" placed on the property by the Indian tribe or
tribal organization.

(d) The Secretary shall specify that the property isrequested for donation to an Indian tribe or
tribal organization pursuant to authority provided in section 105(f)(3) of the Act.



DOI/HHSINTERNAL AGENCY PROCEDURES HANDBOOK

(e) The Secretary shall request a waiver of any feesfor transfer of the property in accordance with
applicable Federal regulations.

Sec. 900.105 Who takestitleto excessor surplus Federal property donated to an Indian tribe or
tribal organization?

(a) Titleto any donated excess or surplus Federal personal property shall vest in the Indian tribe
or tribal organization upon taking possession.

(b) Legal titleto donated excessor surplus Federal real property shall vest in thelndian tribe or
tribal organization upon acceptance by the Indian tribe or tribal organization of a proper deed of
conveyance.

(c) If thedonation of excessor surplus Federal real property includesland owned by the United
States but not held in trust for an Indian tribe, the Indian tribeor tribal organization shall specify
whether it wantsto acquirefeetitletotheland or whether it wantstheland to be held in trust for the
benefit of an Indian tribe.

(1) If thelndian tribe or tribal organization requestsfeetitle, the Secretary shall take the necessary
action under Federal law and regulationsto transfer feetitleto thelndian tribe or tribal organization.

(2) If thelndian tribeor tribal organization requests beneficial ownership with feetitleto be held by
the United Statesin trust for an Indian tribe:

() Thelndian tribeor tribal organization shall submit with itsrequest a resolution of support from
the governing body of the Indian tribe in which the beneficial ownership isto beregistered.

(ii) If thedonation request of the Indian tribe or tribal organization is submitted to the Secretary of
Health and Human Services, that Secretary shall take all necessary stepsto acquirethe land and
transfer it tothe Secretary of the Interior and shall also forward the Indian tribe or tribal
organization'srequest and the Indian tribe'sresolution.

(iii) The Secretary of the Interior shall expeditioudly processall requestsin accord with applicable
Federal law and regulations.

(iv) The Secretary shall not require submission of any information other than that required by
Federal law and regulation.

Sec. 900.106 If acontract or grant agreement or portion thereof isretroceded, reassumed,
terminated, or expires, may the Secretary reacquiretitle to excess or surplus Federal property of
other agenciesthat was donated to an Indian tribeor tribal organization?

No. Section 105(f)(3) of the Act does not givethe Secretary the authority to reacquiretitleto excess
or surplus government property acquired from other agenciesfor donation to an Indian tribe or
tribal organization.

Property Eligible for Replacement Funding

Sec. 900.107 What property to which an Indian tribe or tribal organization obtainstitle under this
Subpart is€eligiblefor replacement funding?

Government-furnished property, contractor-pur chased property and excessBIA and IHS
property donated to an Indian tribe or tribal organization to which an Indian tribe or tribal
organization holdstitle shall remain digible for replacement funding to the same extent asif titleto
that property wereheld by the United States.
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Subpart J--Construction

Sec. 900.110 What doesthissubpart cover?

(a) Thissubpart establishes requirementsfor issuing fixed-price or cost-reimbursable contractsto
provide: design, construction, repair, improvement, expansion, replacement, erection of new space, or
demoalition and other related work for one or more Feder al facilities. It appliesto tribal facilities
wherethe Secretary isauthorized by law to design, construct and/or renovate, or make improvements
to such tribal facilities.

(b) Activities cover ed by construction contracts under thissubpart are: design and
architectur al/engineering services, construction project management, and the actual construction of
the building or facility in accor dance with the construction documents, including all labor, materials,
equipment, and services necessary to complete the work defined in the construction documents.

(1) Such contracts may include the provision of movable equipment, telecommunications and data
processing equipment, furnishings (including works of art), and special pur pose equipment, when part
of a construction contract let under thissubpart.

(2) While planning services and construction management services asdefined in Sec. 900.113 may
beincluded in a construction contract under this subpart, they may also be contracted separately
using the model agreement in section 108 of the Act.

Sec. 900.111 What activities of construction programs ar e contr actible?

The Secretary shall, upon the request of any Indian tribe or tribal organization authorized by tribal
resolution, enter into a self-deter mination contract to plan, conduct, and administer construction
programsor portionsthereof.

Sec. 900.112 What are construction phases?

(a) Construction programs generally include the following activitiesin phases which can vary by
funding source (an Indian tribe or tribal organization should contact its funding sour ce for more
information regar ding the conduct of its program):

(1) The preplanning phase. The phase during which an initial assessment and deter mination of
project need is made and supporting infor mation collected for presentation in a project application.
This project application processis explained in more detail in Sec. 900.122;

(2) The planning phase. The phase during which planning services are provided. This phase can
include conducting and preparing a detailed needs assessment, developing justification documents,
completing and/or verifying master plans, conducting predesign site investigations and selection,
developing budget cost estimates, conducting feasibility studies, and developing a project Program of
Requirements (POR);

(3) The design phase. The phase during which licensed design professional(s) using the POR asthe
basisfor design of the project, prepare project plans, specifications, and other documentsthat area
part of the construction documents used to build the project. Site investigation and selection activities
are completed in this phaseif not conducted as part of the planning phase.
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(4) The construction phase. The phase during which the project is constructed. The construction
phaseincludes providing thelabor, materials, equipment, and services necessary to complete the work
in accor dance with the construction documents prepared as part of the design phase.

(b) Thefollowing activitiesmay be part of phases described in paragraphs (a)(2), (a)(3), and (a)(4)
of this section:

(1) Management; and

(2) Environmental, archeological, cultural resource, historic preservation, and similar assessments
and associated activities.

Sec. 900.113 Definitions.

(a) Construction contract means a fixed-price or cost-reimbursement self-deter mination contract for
a construction project, except that such term does not include any contract:

(1) That islimited to providing planning services and constr uction management services (or a
combination of such services);

(2) For the Housing | mprovement Program or roads maintenance program of the Bureau of Indian
Affairsadministered by the Secretary of the Interior; or (3) For the health facility maintenance and
improvement program administered by the Secretary of Health and Human Services.

(b) Construction management services (CMS) means activitieslimited to administrative support
services, coordination; and monitoring oversight of the planning, design, and construction process. An
Indian tribe or tribal organization's employee or construction management services consultant
(typically an engineer or architect) performssuch activities as.

(1) Coordination and information exchange between the I ndian tribe or tribal organization and the
Federal government;

(2) Preparation of Indian tribe or tribal organization's construction contract proposals;

(3) Indian tribe or tribal organization subcontract scope of work identification and subcontract
preparation, and competitive selection of Indian tribe or tribal organization construction contract
subcontractor s (see Sec. 900.110);

(4) Review of work to ensure compliance with the POR and/or the construction contract. Thisdoes
not involve construction project management as defined in paragraph (d) of this section.

(c) Construction programsinclude programsfor the planning, design, construction, repair,
improvement, and expansion of buildingsor facilities, including but not limited to, housing, law
enforcement and detention facilities, sanitation and water systems, roads, schools, administration and
health facilities, irrigation and agricultural work, water conservation, flood control, and port facilities,
and environmental, ar cheological, cultural resource, historic preservation, and conduct of similar
assessments.

(d) Construction project management means direct responsibility for the construction project
through day-to-day on-site management and administration of the project. Activities may include cost
management, project budgeting, project scheduling, procurement services.

(e) Design means services performed by licensed design professionalsrelated to preparing
drawings, specifications, and other design submissions specified in the contract, aswell as services
provided by or for licensed design professionals during the bidding/negotiating, construction, and
operational phases of the project.

(f) Planning services means activities undertaken to support agency and/or Congressional funding
of a construction project. Planning services may include performing a needs assessment, completing
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and/or verifying master plans, developing justification documents, conducting pre-design site
investigations, developing budget cost estimates, conducting feasibility studies as needed and
completion of approved justification documents and a program of requirements (POR) for the
proj ect.

(g) Program of Requirements (POR) isa planning document developed during the planning phase
for an individual project. It provides background about the project; siteinformation; programmatic
needs; and, for facilities projects, a detailed room-by-room listing of spaces, including net and gross
sizes, finish materialsto be used, furnishings and equipment, and other
information and design criteria on which to base the construction project documents.

(h) Scope of work meansthe description of the work to be provided through a contract issued under
thissubpart and the methods and processesto be used to accomplish that work. A scope of work is
typically developed based on criteria provided in a POR during the design phase, and project
construction documents (plans and specifications) during the construction phase.

Sec. 900.114 Why isthere a separate subpart in these regulationsfor construction contracts and
grants?

Thereisa separate subpart becausethe Act differentiates between construction contractsand the
model agreement in section 108 of the Act which isrequired for contracting other activities.
Construction contracts ar e separ ately defined in the Act and are subject to a separ ate proposal and
I eview process.

Sec. 900.115 How do self-determination construction contractsrelateto ordinary Federal
procurement contracts?

(a) A sdlf-determination construction contract is a gover nment-to-gover nment agreement that
transfers control of the construction project, including administrative functions, to the contracting
Indian tribe or tribal organization to facilitate effective and meaningful participation by the Indian
tribeor tribal organization in planning, conducting, and administering the construction project, and
so that the construction project isresponsive to the true needs of the Indian community. The
Secretary'srolein the conduct of a contracted construction project islimited to the Secretary's
responsibilities set out in Sec. 900.131.

(b) Self-deter mination construction contractsare not traditional " procurement” contracts.

(1) With respect to a construction contract (or a subcontract of such a construction contract), the
provisions of the Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.) and the regulations
promulgated under that Act, shall apply to a construction contract or subcontract only to the extent
that application of the provision is:

(i) Necessary to ensurethat the contract may be carried out in a satisfactory manner;

(ii) Directly related to the construction activity; and

(iii) Not inconsistent with the Act.

(2) A list of the Federal requirementsthat meet the requirements of this paragraph shall beincluded
in an attachment to the contract under negotiations between the Secretary and the Indian tribe or
tribal organization.

(3) Except asprovided in paragraph (b)(2) of this section, no Federal law listed in section
105(3)(C)(ii) of the Act or any other provision of Federal law (including an Executive order) relating
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to acquisition by the Federal gover nment shall apply to a construction contract that an Indian tribe or
tribal organization entersinto under this Act, unless expressly provided in the law.

(c) Provisions of a construction contract under thissubpart shall beliberally construed in favor of
the contracting Indian tribe or tribal organization.

Sec. 900.116 Arenegotiated fixed-price contractstreated the same as cost-reimbur sable contr acts?
Yes, except that in negotiated fixed-price construction contracts, appropriate clauses shall be
negotiated to allocate properly the contract risks between the gover nment and the contractor.

Sec. 900.117 Dothese" construction contract” regulations apply to planning services?

(a) Theseregulations apply to planning services contractsonly as provided in this section.

(1) Thelndian tribe or tribal organization shall submit to the Secretary for review and approval the
POR documents produced as a part of a model contract under section 108 of the Act or under a
construction contract under thissubpart.

(i) Within 60 days after receipt of the POR from the Indian tribe or tribal organization for a project
that has achieved priority ranking or that isfunded, the Secretary shall:

(A) Approvethe POR;

(B) Notify the Indian tribe or tribal or ganization of and make available any objectionsto the POR
that the Secretary may have; or

(C) Notify theIndian tribe or tribal organization of thereasonswhy the Secretary will be unable
either to approvethe POR or to notify the Indian tribe or tribal organization of any objections within
60 days, and state the time within which the notification will be made, provided that the extended time
shall not exceed 60 additional days.

(iN) Within a maximum of 180 days after receipt of a POR from an Indian tribeor tribal
organization for a project that isnot funded and isnot described in paragraph (a)(1)(i) of this section,
the Secretary shall:

(A) Approvethe POR; or

(B) Notify the Indian tribe or tribal or ganization of and make available any objectionsto the POR;
or

(C) Notify theIndian tribe or tribal organization of thereasonswhy the Secretary will be unable
either to approvethe POR or to notify the Indian tribe or tribal organization of any objectionswithin
180 days, and state the time within which the notification will be made, provided that the extended
time shall not exceed 60 additional days.

(2) Any failure of the Secretary to act on a POR within the applicable period required in paragraph
(a)(1) of thissection will be deemed ar g ection of the POR and will authorize the commencement of
any appeal asprovided in section 110 of the Act, or, if amodel agreement under section 108 of the Act
isused, the disputes provision of that agreement.

(3) If an Indian tribe or tribal organization electsto provide planning servicesaspart of a
construction contract rather than under a model agreement as set out in section 108 of the Act, the
regulationsin this subpart shall apply.

(b) The partiesto the contract are encouraged to consult during the development of the POR and
following submission of the POR to the Secretary.
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Sec. 900.118 Do these " construction contract” regulations apply to construction management
services?

No. Construction management services may be contracted separately under section 108 of the Act.
Construction management services consultants and/or Indian tribe or tribal organization employees
assist and advisethe Indian tribe or tribal organization to implement construction contracts, but have
no contractual relationship with or authority to direct construction contract subcontractors.

(a) If thelndian tribe or tribal organization choosesto contract solely for construction management
services, these services shall belimited to:

(1) Coordination and exchange of information between the Indian tribeor tribal organization and
the Secretary;

(2) Review of work produced by the Secretary to deter mine compliance with:

(i) The POR and design contract during the design stage; or

(ii) The project construction documents during the construction stage;

(3) Disputes shall beresolved in accor dance with the disputes clause of the CM S contr act.

(b) If theIndian tribeor tribal organization conducts CM Sunder section 108 of the Act and the
Indian tribe or tribal organization contracts separately under thissubpart for all or some of the
activitiesin Sec. 900.110, the contracted activities shall belimited to:

(1) Coordination and exchange of information between the Indian tribeor tribal organization and
Secretary;

(2) Preparation of tribal or tribal organization construction subcontract scope of work
identification and subcontract preparation, and competitive selection of tribal or tribal organization
construction contract subcontractors;

(3) Review of work produced by tribal or tribal organization construction subcontractorsto
deter mine compliance with:

(i) The POR and the design contract during the design stage; or

(ii) The project construction documents during the construction stage.

Sec. 900.119 Towhat extent shall the Secretary consult with affected Indian tribes before spending
fundsfor any construction project?

Befor e spending any fundsfor a planning, design, construction, or renovation project, whether
subject to a competitive application and ranking process or not, the Secretary shall consult with any
Indian tribe or tribal organization(s) that would be significantly affected by the expenditureto
determine and to follow tribal preferencesto the greatest extent feasible concerning: size, location,
type, and other characteristics of the project.

Sec. 900.120 How doesan Indian tribe or tribal organization find out about a construction project?

Within 30 days after the Secretary's allocation of fundsfor planning phase, design phase, or
construction phase activitiesfor a specific project, the Secretary shall notify, by registered mail with
return receipt in order to document mailing, the Indian tribe or tribal organization(s) to be
benefitted by the availability of the fundsfor each phase of a project. The Secretarial notice of fund
allocation shall offer technical assistance in the preparation of a contract proposal.

(a) The Secretary shall, within 30 days after receiving arequest from an Indian tribe or tribal
organization, furnish the Indian tribe or tribal organization with all infor mation availableto the
Secr etary about the project including, but not limited to: construction drawings, maps,
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engineering reports, design reports, plans of requirements, cost estimates, environmental assessments,
or environmental impact reportsand archeological reports.

(b) An Indian tribeor tribal organization isnot required to request thisinformation prior to
submitting a notification of intent to contract or a contract proposal.

(c) The Secretary shall have a continuing responsibility to furnish information.

Sec. 900.121 What happens during the preplanning phase and can an Indian tribe or tribal
organization perform any of the activitiesinvolved in this process?

(a) Theapplication and ranking process for developing a priority listing of projects varies between
agencies. Thereare, however, stepsin the selection processthat are common to most selection
processes. An Indian tribe or tribal organization that wishesto secure a construction project should
contact the appropriate agency to determinethe specific stepsinvolved in the application and selection
process used to fund specific types of projects. When a priority processisused in the selection of
construction projects, the stepsinvolved in the application and ranking process are as follows:

(1) Application. The agency solicits applications from Indian tribesor tribal organizations. In the
request for applications, the Secretary provides specific information regar ding the type of project to
be funded, the abjective criteria that will be used to evaluate applications, the points or weight that
each criterion will be assigned, and the time when applicationsare due. An Indian tribe or tribal
organization may preparethe application (technical assistance from the agency, within resour ces
available, shall be provided upon request from an Indian tribeor tribal organization) or may rely
upon the agency to preparethe application.

(2) Ranking/Prioritization. The Secretary evaluatesthe applications based on the criteria provided
aspart of the application preparation process. The Secretary appliesonly criteria and weights
assigned to each criteriathat were disclosed to the Indian tribeor tribal organization during the
application stage. The applications arethen ranked in order from the application that best meets
application criteriato the application that least meet the application criteria.

(3) Validation. Beforefinal acceptance of a ranked application, theinformation, such as
demographic information, deficiency levelsreported in application, the condition of existing facilities,
and program housing needs, isvalidated. During this process, additional infor mation may be
developed by the Indian tribe or tribal organization in support of the original information or the
Secretary may designate a repr esentative of the Department to conduct an on-site review of the
infor mation contained in the application.

(b) [Reserved]

Sec. 900.122 What doesan Indian tribeor tribal organization doif it wantsto secure a construction
contract?

(a) The Act establishes a special processfor review and negotiation of proposalsfor construction
contractswhich isdifferent than that for other self-deter mination contract proposals. The Indian tribe
or tribal organization should notify the Secretary of itsintent to contract. After notification, the
Indian tribe or tribal organization should prepareitscontract proposal in accordance with the
sections of this subpart. While developing its construction contract proposal, the Indian tribe or tribal



DOI/HHSINTERNAL AGENCY PROCEDURES HANDBOOK

organization can request technical assistance from the Secretary. Not later than 30 days after
receiving arequest from an Indian tribeor tribal

organization, the Secretary shall provideto the Indian tribe or tribal organization all information
available about the construction project, including construction drawings, maps, engineering reports,
design reports, plans of requirements, cost estimates, environmental assessments, or environmental
impact reports, and ar chaeological reports. The responsibility of the Secretary to furnish this
infor mation shall be a continuing one.

(b) At therequest of the Indian tribeor tribal organization and before finalizing its construction
contract proposal, the Secretary shall providefor a precontract negotiation phase during the
development of a contract proposal. Within 30 daysthe Secretary shall acknowledge receipt of the
proposal and, if requested by theIndian tribe or tribal organization, shall
confer with the Indian tribe or tribal organization to develop a negotiation schedule. The negotiation
phase shall include, at a minimum:

(1) Theprovision of technical assistance under section 103 of the Act and paragraph (a) of this
section;

(2) A joint scoping session between the Secretary and the Indian tribe or tribal organization to
review all plans, specifications, engineering reports, cost estimates, and other information availableto
the parties, for the pur pose of identifying all ar eas of agreement and disagreement;

(3) An opportunity for the Secretary to revise plans, designs, or cost estimates of the Secretary in
responseto concernsraised, or information provided by, the Indian tribeor tribal organization;

(4) A negotiation session during which the Secretary and the Indian tribe or tribal organization
shall seek to develop a mutually agreeable contract proposal; and

(5) Upon therequest of the Indian tribe or tribal organization, the use of alter native dispute
resolution to resolve remaining ar eas of disagreement under the dispute resolution provisionsunder
subchapter 1V of chapter 5 of the United States Code.

Sec. 900.123 What happensif the Indian tribe or tribal organization and the Secretary cannot
develop a mutually agreeable contract proposal?

(a) If the Secretary and the Indian tribe or tribal organization are unableto develop a mutually
agreeable construction contract proposal under the proceduresin Sec. 900.122, the Indian tribe or
tribal organization may submit afinal contract proposal to the Secretary. Not later than 30 days after
receiving thefinal contract proposal, the Secretary shall approve the contract proposal and award the
contract, unless, during the period the Secretary declinesthe proposal under sections 102(a)(2) and
102(b) of the Act (including providing opportunity for an appeal under section 102(b)).

(b) Whenever the Secretary declinesto enter into a self-deter mination contract or contracts under
section 102(a)(2) of the Act, the Secretary shall:

(1) State any objectionsto the contract proposal (as submitted by the Indian tribe or tribal
organization) in writing and provide all documentsrelied on in making the declination decision within
20 days of such decision to the Indian tribe or tribal organization;

(2) Provide assistanceto theIndian tribe or tribal organization to overcomethe stated objections;

(3) ProvidetheIndian tribe or tribal organization with a hearing on therecord with theright to
engagein full discovery relevant to any issue raised in the matter and the opportunity for appeal on
the objectionsraised, under theregulations set forth in subpart L, except that the Indian tribe or
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tribal organization may, in lieu of filing the appeal, initiate an action in a Federal district court and
proceed directly under section 110(a) of the Act.

Sec. 900.124 May thelIndian tribeor tribal organization touseagrant in lieu of a contract?

Yes. A grant agreement or a cooper ative agreement may be used in lieu of a contract under
sections 102 and 103 of the Act when agreed to by the Secretary and the Indian tribe or tribal
organization. Under the grant concept, the grantee will assume full responsibility and accountability
for design and construction performance within the funding limitations. The grantee will manage and
administer the work with minimal involvement by the government. The grantee will be expected to
have acceptable management systemsfor finance, procurement, and property. The Secretary may
issue Federal construction guidelines and manuals applicableto its construction programs, and the
government shall accept tribal proposalsfor alter natives which are consistent with or exceed Federal
guidelines or manuals applicableto construction programs.

Sec. 900.125 What shall a construction contract proposal contain?

(a) In addition to the full name, address, and telephone number of the Indian tribeor tribal
organization submitting the construction proposal, a construction contract proposal shall contain
descriptions of the following standar ds under which they propose to operate the contract:

(1) Theuseof licensed and qualified architects;

(2) Applicable health and safety standards,

(3) Adherenceto applicable Federal, State, local, or tribal building codes and engineering
standards;

(4) Structural integrity;

(5) Accountability of funds;

(6) Adequate competition for subcontracting under tribal or other applicable law;

(7) The commencement, performance, and completion of the contract;

(8) Adherenceto project plans and specifications (including any applicable Federal construction
guidelines and manuals and the Secretary shall accept tribal proposalsfor alternativeswhich are
consistent with or exceed Federal guidelines or manuals applicable to construction programs);

(9) Theuse of proper materials and wor kmanship;

(10) Necessary inspection and testing;

(11) With respect to the self-deter mination contract between the Indian tribe or tribal organization
and Federal government, a process for changes, modifications, stop work, and termination of the
wor k when warranted;

(b) In addition to provisions regarding the program standardslisted in paragraph (a) of this section
or theassuranceslisted in paragraph (c) of this section, the Indian tribeor tribal organization shall
alsoincludein its construction contract proposal the following:

(1) Inthecase of a contract for design activities, this statement, " Construction documents produced
aspart of thiscontract will be produced in accordance with the Program of Requirements and/or
Scope of Work," and the POR and/or Scope of Work shall be attached to the contract proposal. If
tribal construction procedures, standar ds and methods (including national, regional, state, or tribal
building codes or construction industry standards) are consistent with or exceed applicable Federal
standar dsthen the Secretary shall accept thetribally proposed standards; and
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(2) In the case of a contract for construction activities, this statement, " The facility will be built in
accor dance with the construction documents produced as a part of design activities. The project
documents, including plans and specifications, are hereby incor porated into this contract through this
reference.” If tribal construction procedures, standards and methods (including national, regional,
state, or tribal building codes or construction industry standar ds) ar e consistent with or exceed
applicable Federal standar dsthen the Secretary shall accept thetribally proposed standards; and

(3) Proposed methods to accommodate the responsibilities of the Secretary provided in Sec.
900.131; and

(4) Proposed methods to accommodate theresponsibilities of the Indian tribe or tribal organization
provided in Sec. 900.130 unless otherwise addressed in paragraph (a) of this section and minimum
staff qualifications proposed by the Indian tribe or tribal organization, if any;

(5) A contract budget asdescribed in Sec. 900.127; and

(6) A period of performancefor the conduct of all activitiesto be contracted;

(7) A payment schedule asdescribed in Sec. 900.132;

(8) A statement indicating whether or not thelndian tribe or tribal organization hasaCM S
contract related to this project;

(9) Current (unrevoked) authorizing resolutions in accordance with Sec. 900.5(d) from all Indian
tribes benefitting from the contract proposal; and

(10) Any responsibilities, in addition to the Federal responsibilitieslisted in Sec. 900.131, which the
Indian tribe or tribal organization proposesthe Federal gover nment perform to assist with the
completion of the scope of work;

(c) Thelndian tribeor tribal organization will provide the following assurancesin its contract
proposal:

(1) If theIndian tribe or tribal organization electsnot to takettitle (pursuant to subpart ) to Federal
property used in carrying out the contract, " The Indian tribeor tribal organization will not dispose
of, modify the use of, or changethetermsof thereal property title, or other interest in the site and
facilitieswithout per mission and instructions from the awar ding agency. The Indian tribe or tribal
organization will record the Federal interest in thetitle of real property in accor dance with awarding
agency directives and will include a covenant in thetitle of real property acquired in wholeor in part
with Federal assistance fundsto assure nondiscrimination during the useful life of the project” ; and

(2) " Thelndian tribe or tribal organization will comply with the L ead-Based Paint Poisoning
Prevention Act (42 U.S.C. 4801 et seq.)" which prohibitsthe use of lead based paint in construction or
rehabilitation of residential structures;

(3) " Thelndian tribe or tribal organization will comply, or has already complied, with the
requirementsof Titles|l and |11 of the Uniform Relocation Assistance and Real Property Acquisition
Palicies Act of 1970 (Pub. L. 91-646)," which providesfor fair and equitabletreatment of persons
displaced or whose property isacquired asaresult of Federal participation in purchases; and

(4) " Except for work performed by tribal or tribal organization employees, the Indian tribe or
tribal organization will comply, as applicable, with the provisions of the Davis-Bacon Act (40 U.S.C.
276c and 18 U.S.C. 874)," for Federally assisted constr uction subagr eements;

(5) " Thelndian tribe or tribal organization will comply with the flood insurance purchase
requirements of section 102(a) of the Flood Disaster Protection Act of 1973 (Pub. L. 93-234)," which
requiresrecipientsin a special flood hazard areato participatein the program and to purchase flood
insurance if thetotal cost of insurable construction and acquisition is $10,000 or more;
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(6) " Thelndian tribe or tribal organization will comply with all applicable Federal environmental
laws, regulations, and Executive Orders;"

(7) " Thelndian tribe or tribal organization will comply with the Wild and Scenic Rivers Act of
1968 (16 U.S.C. 1271 et seq.) related to protecting the componentsor potential components of the
national wild and scenic riverssystem;"

(8) " Thelndian tribe or tribal organization will assist the awar ding agency in assuring compliance
with section 106 of the National Historic Preservation Act of 1966, as amended (16 U.S.C. 470), EO
11593 (identification and preservation of historic properties), and the Archaeological and Historic
Preservation Act of 1974 (16 U.S.C. 469a-1 et seq.)."

(d) Thelndian tribeor tribal organization and the Secretary will both make a good faith effort to
identify any other applicable Federal laws, Executive Orders, or regulations applicableto the
contract, sharethem with the other party, and refer to them in the construction contract. The parties
will make a good faith effort to identify tribal laws, ordinances, and resolutions which may affect
either party in the performance of the contract.

Sec. 900.126 Shall a construction contract proposal incor porate provisions of Federal construction
guiddlines and manuals?

Each agency may provide or the Indian tribeor tribal organization may request Federal
construction guidelines and manualsfor consideration by the Indian tribe or tribal organization in the
preparation of itscontract proposal. If tribal construction procedur es, standards and methods
(including national, regional, State, or tribal building codes or construction industry standards) are
consistent with or exceed applicable Federal standar ds, the Secretary shall accept thetribally
proposed standards.

Sec. 900.127 What can beincluded in the Indian tribe or tribal organization's contract budget?

(a) Thecostsincurred will vary depending on which phase (see Sec. 900.112) of the construction
processthe Indian tribe or tribal organization isconducting and the type of contract that will be used.
Thetotal amount awarded under a construction contract shall reflect an overall fair and reasonable
priceto the parties (see Sec. 900.129).

(b) Costsfor activitiesunder thissubpart that have not been billed, allocated, or recovered under a
contract issued under section 108 of the Act should be included.

(c) Thelndian tribeor tribal organization's budget should include the cost el ementsthat reflect an
overall fair and reasonable price. These costsinclude:

(1) Thereasonable coststo the Indian tribe or tribal organization of performing the contract, taking
into consider ation the terms of the contract and the requirements of the Act and any other applicable
law;

(2) Thecostsof preparing the contract proposal and supporting cost data;

(3) The costs associated with auditing the general and administrative costs of the Indian tribe or
tribal organization associated with the management of the construction contract; and

(4) In caseswherethelndian tribeor tribal organization is submitting a fixed-price construction
contract:
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(i) Thereasonable coststo the Indian tribe or tribal organization for general administration
incurred in connection with the project that isthe subject of the contract;

(ii) The ability of the contractor that carriesout the construction contract to make a reasonable
profit, taking into consider ation therisks associated with carrying out the contract, local market
conditions, and other relevant consider ations.

(d) In establishing a contract budget for a construction project, the Secretary shall not be required
to identify separately the components described in paragraphs (c)(4)(i) and (c)(4)(ii) of this section.

(e) Thelndian tribeor tribal organization's budget proposal includes a detailed budget breakdown
for performing the scope of work including atotal " not to exceed" dollar amount with which to
perform the scope of work. Specific budget lineitems, if requested by the Indian tribe or tribal
organization, can include the following:

(1) Theadministrative coststhe Indian tribe or tribal organization may incur including:

(i) Personnel needed to provide administrative over sight of the contract;

(ii) Travel costsincurred, both local travel incurred asa direct result of conducting the contract and
remotetravel necessary toreview project statuswith the Secretary;

(iii) Meeting costsincurred while meeting with community residentsto develop project documents,

(iv) Feesto be paid to consultants, such as demographic consultants, planning consultants,
attor neys, accountants, and personnel who will provide construction management services;

(2) Thefeesto bepaid to ar chitectsand engineersto assist in preparing project documentsand to
assist in oversight of the construction process,

(3) Thefeesto be paid to develop project surveysincluding topographical surveys, site boundary
descriptions, geotechnical surveys, ar cheological surveys, and NEPA compliance, and;

(4) In the case of a contract to conduct project construction activities, thefeesto providea
part-timeor full-time on-site inspector, depending on the terms of the contract, to monitor
construction activities;

(5) In the case of a contract to conduct project construction activities, project site development
COsts;

(6) In the case of a contract to conduct project construction activities, project construction costs
including those costs described in paragraph (c)(4), of this section;

(7) The cost of securing and installing moveable equipment, telecommunications and data
processing equipment, furnishings, including works of art, and special pur pose equipment when part
of a construction contract;

(8) A contingency amount for unanticipated conditions of the construction phase of
cost-reimbursable contracts. The amount of the contingency provided shall be 3 percent of activities
being contracted or 50 percent of the available contingency funds, whichever isgreater. In the event
provision of required contingency fundswill cause the project to exceed available project funds, the
discrepancy shall be reconciled in accordance with Sec. 900.129(e). Any additional contingency funds
for the construction phase will be negotiated on an as-needed basis subject to the availability of funds
and the nature, scope, and complexity of the project. Any contingency for other phaseswill be
negotiated on a contract-by-contract basis. Unused contingency funds obligated to the contract and
remaining at the end of the contract will be considered savings.

(9) Other costsincurred that aredirectly related to the conduct of contract activities.

Sec. 900.128 What funding shall the Secretary providein a construction contract?
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The Secretary shall provide an amount under a construction contract that reflects an overall fair
and reasonable priceto the parties. These costsinclude:

(a) Thereasonable coststo the Indian tribe or tribal organization of performing the contract, taking
into consider ation the terms of the contract and the requirements of the Act and any other applicable
law;

(b) The costs of preparing the contract proposal and supporting cost data; and

(c) The costs associated with auditing the general and administr ative costs of thetribal organization
associated with the management of the construction contract; and

(d) If theIndian tribe or tribal organization issubmitting a fixed-price construction contract:

(1) Thereasonable coststo the Indian tribe or tribal organization for general administration
incurred in connection with the project that isthe subject of the contract;

(2) Theability of the contractor that carriesout the construction contract to make a reasonable
profit, taking into consider ation therisks associated with carrying out the contract, local market
conditions, and other relevant considerationsincluding but not limited to contingency.

(3) In establishing a contract budget for a construction project, the Secretary isnot required to
identify separately the components described in paragraph (d) (1) and (d) (2) of this sections.

Sec. 900.129 How do the Secretary and Indian tribeor tribal organization arrive at an overall fair
and reasonable pricefor the performance of a construction contract?

(a) Throughout the contract award process, the Secretary and Indian tribe or tribal organization
shall shareall construction project cost information availableto them in order to facilitate reaching
agreement on an over all fair and reasonable pricefor the project or part thereof. In order to enhance
thiscommunication, the gover nment's estimate of an overall fair and reasonable price shall:

(1) Contain alevel of detail appropriateto the nature and phase of the work and sufficient to allow
comparisonstothelndian tribe or tribal organization's estimate;

(2) Beprepared in aformat coordinated with the Indian tribe or tribal organization; and

(3) Include the cost elements contained in section 105(m)(4) of the Act.

(b) The government's cost estimate shall be an independent cost estimate based on such information
asthefollowing:

(1) Prior coststo the government for similar projects adjusted for comparison to the tar get
location, typically in unit costs, such asdollars per pound, square meter cost of building, or other unit
cost that can be used to make a comparison;

(2) Actual costs previously incurred by the Indian tribeor tribal organization for similar projects;

(3) Published pricelists, toinclude regional adjustment factors, for materials, equipment, and labor;
and

(4) Projections of inflation and cost trends, including projected changes such aslabor, material, and
transportation costs.

(c) The Secretary shall providetheinitial government cost estimateto the Indian tribe or tribal
organization and make appropriate revisions based on concernsraised or information provided by
thelndian tribeor tribal organization. The Secretary and the Indian tribe or tribal organization shall
continueto revise, asappropriate, their respective cost estimates based on changed or additional
infor mation such asthe following:

(1) Actual subcontract bids;

(2) Changesin inflation rates and market conditions, including local market conditions;
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(3) Cost and price analyses conducted by the Secretary and the Indian tribe or tribal organization
during negatiations;

(4) Agreed-upon changesin the size, scope and schedule of the construction project; and

(5) Agreed-upon changesin project plans and specifications.

(d) Considering all of theinformation available, the Secretary and the Indian tribe or tribal
organization shall negotiate the amount of the construction contract. The objective of the negotiations
istoarriveat an amount that isfair under current market conditions and reasonableto both the
government and the Indian tribe or tribal organization. Asaresult, the agreement does not
necessarily haveto bein strict conformance with either party's cost estimate nor does agreement have
to bereached on every dement of cost, but only on the overall fair and reasonable price of each phase
of thework included in the contract.

(e) If thefair and reasonable price arrived at under paragraph (d) of this section would exceed the
amount availableto the Secretary, then:

(1) If thelndian tribe or tribal organization electsto submit a final proposal, the Secretary may
decline the proposal under section 105(m)(4)(C)(v) of the Act or if the contract has been awarded,
disputethe matter under the Contract Disputes Act; or

(2) If requested by the Indian tribeor tribal organization:

() Thelndian tribeor tribal organization and the Secretary may jointly explore methods of
expanding the available funds thr ough the use of contingency funds, advance paymentsin accor dance
with Sec. 900.132, rebudgeting, or seeking additional appropriations; or

(ii) Thelndian tribe or tribal organization may elect to propose areduction in project scopeto
bring the project price within available funds; or

(iii) The Secretary and Indian tribeor tribal organization may agreethat the project be executed in
phases.

Sec. 900.130 What roledoesthelndian tribeor tribal organization play during the performance of a
self-determination construction contract?

(a) Thelndian tribe or tribal organization isresponsible for the successful completion of the
project in accor dance with the approved contract documents.

(b) If theIndian tribeor tribal organization is contracting to perform design phase activities, the
Indian tribe or tribal organization shall have the following responsibilities:

(1) Thelndian tribe or tribal organization shall subcontract with or provide the services of licensed
and qualified ar chitects and other consultants needed to accomplish the self-deter mination
construction contract.

(2) Thelndian tribe or tribal organization shall administer and disburse funds provided through
the contract in accordance with subpart F, Sec. 900.42 thr ough Sec. 900.45 and implement a property
management system in accor dance with subpart F, Sec. 900.51 through Sec. 900.60.

(3) Thelndian tribe or tribal organization shall direct the activities of project architects, engineers,
and other project consultants, facilitate the flow of infor mation between the Indian tribe or tribal
organization and its subcontractors, resolve disputes between the Indian tribe or tribal organization
and its subcontractorsor between its subcontractors, and monitor thework produced by its
subcontractor sto ensur e compliance with the POR.
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(4) Thelndian tribe or tribal organization shall direct the work of its subcontractors so that work
produced is provided in accordance with the contract budget and contract performance period as
negotiated between and agreed to by the parties.

(5) Thelndian tribe or tribal organization shall provide the Secretary with an opportunity to
review and provide written comments on the project plans and specifications only at the concept
phase, the schematic phase (or the preliminary design), the design development phase, and thefinal
construction documents phase and appr ove the project plans and specificationsfor general
compliance with contract requirementsonly at the schematic phase (or the preliminary design) and
thefinal construction documents phase or as otherwise negotiated.

(6) Thelndian tribe or tribal organization shall provide the Secretary with the plans and
specifications after their final review so, if needed, the Secretary may obtain an independent
government cost estimate in accordance with Sec. 900.131(b)(4) for the construction of the project.

(7) Thelndian tribe or tribal organization shall retain project records and design documentsfor a
minimum of 3 yearsfollowing completion of the contract.

(8) Thelndian tribe or tribal organization shall provide progressreportsand financial status
reportsquarterly, or asnegotiated, that contain a narrative of the work accomplished, including but
not limited to descriptions of contracts, major subcontracts, and modificationsimplemented during
thereport period and A/E service deliverables, the percentage of thework completed, areport of
funds expended during the reporting period, and total funds expended for the project. The Indian
tribeor tribal organization shall also provide copies, for theinformation of the Secretary, of an initial
work and payment schedule and updates as they may occur.

(o) If thelndian tribeor tribal organization is contracting to perform project construction phase
activities, the Indian tribe or tribal organization shall have the following responsibilities:

(1) Thelndian tribe or tribal organization shall subcontract with or provide the services of licensed
and qualified architects and other consultants as needed to accomplish the salf-deter mination
construction contract.

(2) Thelndian tribe or tribal organization shall administer and dispense funds provided through
the contract in accordance with subpart F, Sec. 900.42 thr ough Sec. 900.45 and implement a property
management system in accor dance with subpart F, Sec. 900.51 through Sec. 900.60.

(3) Thelndian tribe or tribal organization shall subcontract with or provide the services of
construction contractorsor provideitsown forcesto conduct construction activitiesin accordance
with the project construction documents or as otherwise negotiated between and agreed to by the
parties.

(4) Thelndian tribe or tribal organization shall direct the activities of project architects, engineers,
construction contractors, and other project consultants, facilitate the flow of information between the
Indian tribe or tribal organization and its subcontractors, resolve disputes between itself and its
subcontractorsor between its subcontractors, and monitor the work produced by its subcontractors
to assur e compliance with the project plans and specifications.

(5) Thelndian tribe or tribal organization shall manage or providefor the management of
day-to-day activities of the contract including theissuance of construction change ordersto
subcontractors except that, unlessthe Secretary agrees.

(i) Thelndian tribeor tribal organization may not issue a change or der to a construction
subcontractor that will causethe Indian tribeor tribal organization to exceed its self-determination
contract budget;
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(ii) Thelndian tribe or tribal organization may not issue a change order to a construction
subcontractor that will causethe Indian tribe or tribal organization to exceed the performance period
in its self-determination contract budget; or

(iii) TheIndian tribe or tribal organization may not issue to a construction subcontractor a change
order that isa significant departure from the scope or objective of the project.

(6) Thelndian tribeor tribal organization shall direct the work of its subcontractors so that work
produced is provided in accordance with the contract budget and performance period as negotiated
between and agreed to by the parties.

(7) Thelndian tribe or tribal organization shall provideto the Secretary progress and financial
statusreports.

(i) Thereports shall be provided quarterly, or as negotiated, and shall contain a narrative of the
work accomplished, the percentage of the work completed, a report of funds expended during the
reporting period, and total funds expended for the project.

(i) Thelndian tribe or tribal or ganization shall also provide copies, for the information of the
Secretary, of an initial schedule of values and updates asthey may occur, and an initial construction
schedule and updates asthey occur.

(8) Thelndian tribe or tribal organization shall maintain on thejob-site or project office, and make
availableto the Secretary during monitoring visits: contracts, major subcontracts, maodifications,
construction documents, change order s, shop drawings, equipment cut sheets, inspection reports,
testing reports, and current redline drawings.

(d) Upon completion of the project, the Indian tribe or tribal organization shall providetothe
Secretary a reproducible copy of the record plans and a contract closeout report.

(e) For cost-reimbursable projects, the Indian tribe or tribal organization shall not be obligated to
continue performance that requires an expenditure of more fundsthan were awarded under the
contract. If theIndian tribe or tribal organization has areason to believe that thetotal amount
required for performance of the contract will be greater than the amount of funds awarded, it shall
providereasonable noticeto the Secretary. | f the Secretary does not increase the amount of funds
awar ded under the contract, the Indian tribeor tribal organization may suspend performance of the
contract until sufficient additional funds are awar ded.

Sec. 900.131 What role doesthe Secretary play during the performance of a self-deter mination
construction contract?

(a) If thelndian tribe or tribal organization is contracting solely to perform construction
management services either under thissubpart or section 108 of the Act, the Secretary hasthe
following responsibilities:

(1) The Secretary isresponsible for the successful completion of the project in accordance with the
approved contract documents. In fulfilling those responsibilities, the Secretary shall consult with the
Indian tribeor tribal organization on aregular basisas agreed to by the partiesto facilitate the
exchange of infor mation between the Indian tribe or tribal organization and Secretary;

(2) The Secretary shall providetheIndian tribe or tribal organization with regular opportunitiesto
review work produced to determine compliance with the following documents:

(i) The POR, during the conduct of design phase activities. The Secretary shall providethe Indian
tribeor tribal organization with an opportunity to review the project construction documents at the
concept phase, the schematic phase, the design development phase, and the final construction
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documents phase, or as otherwise negotiated. Upon receipt of project construction documents for
review, thelndian tribe or tribal organization shall not take morethan 21 daysto make availableto
the Secretary any comments or objectionsto the construction documents as submitted by the
Secretary. Resolution of any comments or objections shall bein accor dance with dispute resolution
procedur es as agr eed to by the partiesand contained in the

contract; or

(if) The project construction documents, during conduct of the construction phase activities. The
Indian tribe or tribal organization shall havetheright to conduct monthly or critical milestone on-site
monitoring visitsor as negotiated with the Secretary;

(b) If theIndian tribeor tribal organization is contracting to perform design and/or construction
phase activities, the Secretary shall have the following responsibilities:

(1) In carrying out the responsibilities of this section, and specifically in carrying out review,
comment, and approval functions under this section, the Secretary shall providefor full tribal
participation in the decision making process and shall honor tribal preferencesand recommendations
tothe greatest extent feasible. Thisincludes promptly notifying the Indian tribe or tribal organization
of any concernsor issuesin writing that may lead to disapproval, meeting with the Indian tribe or
tribal organization to discussthese concernsand issues and to sharereevant information and
documents, and making a good faith effort to resolve all issues and concer ns of the Indian tribe or
tribal organization. Thetime allowed for Secretarial review, comment, and approval shall be no more
than 21 days per review unless a different time period is negotiated and specified in individual
contracts. The 21-day time period may be extended if the Indian tribe or tribal organization agreesto
the extension in writing. Disagreements over the Secretary'sdecisionsin carrying out these
responsibilities shall be handled under subpart N governing contract disputes under the Contract
Disputes Act.

(2) Tothe extent the construction project issubject to NEPA or other environmental laws, the
appropriate Secretary shall makethefinal determination under such laws. All other environmentally
related functions are contractible.

(3) If thelndian tribeor tribal organization conducts planning activitiesunder thissubpart, the
Secretary shall review and approve final planning documentsfor the project to ensure compliance
with applicable planning standar ds.

(4) When a contract or portion of a contract isfor project construction activities, the Secretary may
rely on thelndian tribe or tribal organization's cost estimate or the Secretary may obtain an
independent gover nment cost estimatethat isderived from the final project plans and specifications.
The Secretary shall abtain the cost estimate, if any, within 90 daysor less of receiving the final plans
and specifications from the Indian tribe or tribal organization and shall provide all supporting
documentation of theindependent cost estimateto the Indian tribe or tribal or ganization within the 90
day time limit.

(5) If the contracted project involves design activities, the Secretary shall have the authority to
review for general compliance with the contract requirementsand provide written comments on the
project plans and specifications only at the concept phase, the schematic phase, the design
development phase and the final construction documents phase, and approve for general compliance
with contract requirementsthe project plans and specifications only at the schematic phase and the
final construction documents phase or as otherwise negotiated.
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(6) If the contracted project involves design activities, the Secretary reserves aroyalty-free,
nonexclusive, and irrevocable license to reproduce, publish or otherwise use, for Federal gover nment
pur poses:

(i) The copyright in any work developed under a contract or subcontract of this subpart; and

(ii) Any rights of copyright to which an Indian tribeor tribal organization or atribal subcontractor
pur chases owner ship through this contract.

(7) Changesthat require an increase to the negotiated contract budget or an increasein the
negotiated performance period or are a significant departure from the scope or objective of the
project shall require approval of the Secretary.

(8) Review and comment on specific shop drawings as negotiated and specified in individual
contracts.

(9) The Secretary may conduct monthly on-site monitoring visits, or alter natively if negotiated with
thelndian tribeor tribal organization, critical milestone on-site monitoring visits.

(10) The Secretary retainstheright to conduct final project inspectionsjointly with the Indian tribe
or tribal organization and to accept the building or facility. If the Secretary identifies problemsduring
final project inspectionstheinfor mation shall be provideto theIndian tribe or tribal organization and
shall belimited to itemsthat are materially noncompliant.

(11) The Secretary can require an Indian tribe or tribal organization to suspend work under a
contract in accordance with this paragraph. The Secretary may suspend a contract for no morethan
30 daysunlessthelndian tribeor tribal organization hasfailed to correct the reason(s) for the
suspension or unlessthe cause of the suspension cannot beresolved through
either the effortsof the Secretary or the Indian tribeor tribal organization.

(i) Thefollowing ar e reasons the Secr etary may suspend work under a self-determination contract
for construction:

(A) Differing site conditions encounter ed upon commencement of construction activitiesthat impact
health or safety concernsor shall require an increasein the negotiated project budget;

(B) The Secretary discovers materially non-compliant work;

(C) Funds allocated for the project that isthe subject of thiscontract arerescinded by
Congressional action; or

(D) Other Congressional actions occur that materially affect the subject matter of the contract.

(i) If the Secretary wishesto suspend thework, the Secretary shall first provide written notice and
an opportunity for the Indian tribe or tribal organization to correct the problem. The Secretary may
direct theIndian tribe or tribal organization to suspend temporarily work under a contract only after
providing a minimum of 5 working days advance written noticeto the Indian tribeor tribal
organization describing the nature of the performance deficiencies or imminent safety, health or
environmental issues which arethe cause for suspending the work.

(iii) TheIndian tribeor tribal organization shall be compensated for reasonable costs, including but
not limited to overhead costs, incurred dueto any suspension of work that occurred through no fault
of thelndian tribe or tribal organization.

(iv) Disputesarising asa result of a suspension of the work by the Secretary shall be subject to the
Contract Disputes Act or any other alter native dispute resolution mechanism as negotiated between
and agreed to by the partiesand contained in the contract.
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(12) The Secretary can terminatethe project for cause in the event non-compliant work is not
corrected through the suspension process specified in paragraph (11) of this section.

(13) The Secretary retains authority to terminate the project for convenience for the following
reasons:

(i) Termination for convenienceisrequested by the Indian tribe or tribal organization;

(il) Termination for convenienceisrequested by the Secretary and agreed to by the Indian tribe or
tribal organization;

(iii) Funds allocated for the project that isthe subject of the contract arerescinded by
Congressional action;

(iv) Other Congressional actionstake place that affect the subject matter of the contract;

(v) If the Secretary terminates a self-deter mination construction contract for convenience, the
Secretary shall providethe Indian tribeor tribal organization 21 days advance written notice of intent
to terminate a contract for convenience; or

(vi) Thelndian tribe or tribal organization shall be compensated for reasonable costsincurred due
to termination of the contract.

Sec. 900.132 Once a contract and/or grant isawar ded, how will the Indian tribeor tribal
or ganization receive payments?

(a) A schedulefor advance payments shall be developed based on progress, need, and other
considerationsin accor dance with applicable law. The payment schedule shall be negotiated by the
parties and included in the contract. The payment schedule may be adjusted as negotiated by the
parties during the cour se of the project based on progress and need.

(b) Payments shall be madetothelndian tribe or tribal organization according to the payment
schedule contained in the contract. | f the contract does not provide for the length of each allocation
period, the Secretary shall make paymentsto the Indian tribe or tribal organization at least quarterly.
Each allocation shall be adequate to provide fundsfor the contract activities anticipated to be
conducted during the allocation period, except that:

(1) Thefirst allocation may be greater than subsequent allocations and include mobilization costs,
and contingency funds described in Sec. 900.128(€)(8); and

(2) Any allocation may include fundsfor payment for materialsthat will be used during subsequent
allocation periods.

(c) Thelndian tribeor tribal organization may propose a schedule of payment amounts measur ed
by time or measured by phase of the project (e.g., planning, design, construction).

(d) The amount of each payment allocation shall be stated in the Indian tribe or tribal
organization's contract proposal. Upon award of the contract, the Secretary shall transfer the amount
of thefirst allocation to the Indian tribe or tribal organization within 21 days after the date of
contract award. The second allocation shall be made not later than 7 days beforethe end of thefirst
allocation period.

(e) Not later than 7 days before the end of each subsequent allocation period after the second
allocation, the Secretary shall transfer to the Indian tribeor tribal organization the amount for the
next allocation period, unlessthelndian tribe or tribal organization isddinquent in submission of
allocation period progressreportsand financial reportsor the Secretary takes action to suspend or
terminate the contract in accordance with Sec. 900.131(b)(11), Sec. 900.131(b)(12), or Sec.
900.131(b)(13).
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Sec. 900.133 Doesthe declination process or the Contract Dispute Act apply to construction contract
amendments proposed either by an Indian tribeor tribal organization or the Secretary?

The Contract Disputes Act generally appliesto such amendments. However, the declination process
and the proceduresin Sec. 900.122 and Sec. 900.123 apply to the proposal by an Indian tribeor tribal
organization when the proposal isfor a new project, a new phase or discreet stage of a phase of a
project, or an expansion of a project resulting from an additional allocation
of funds by the Secretary under Sec. 900.120.

Sec. 900.134 At the end of a self-deter mination construction contract, what happensto savingson a
cost-reimbur sement contract?

The savings shall be used by the Indian tribe or tribal organization to provide additional services
or benefits under the contract. Unexpended contingency funds obligated to the contract, and
remaining at the end of the contract, are savings. No further approval or justifying documentation by
thelndian tribeor tribal organization shall berequired before expenditur e of
funds.

Sec. 900.135 May thetimeframesfor action set out in thissubpart be reduced?

Yes. Thetimeframesin this subpart areintended to be maximum times and may be reduced based
on urgency and need, by agreement of the parties. If the Indian tribe or tribal organization requests
reduced time framesfor action dueto unusual or special conditions (such aslimited construction
periods), the Secretary shall make a good faith effort to accommodate the requested time frames.

Sec. 900.136 Do tribal employment rights ordinances apply to construction contractsand
subcontracts?

Yes. Tribal employment rights ordinances do apply to construction contracts and subcontracts
pursuant to Sec. 7(b) and Sec. 7(c) of the Act.

Sec. 900.137 Do all provisions of the other subparts apply to contracts awarded under thissubpart?

Y es, except as otherwise provided in this subpart and unless excluded asfollows: programmatic
reportsand data requirements, reassumption, contract review and approval process, contract
proposal contents, and Sec. 900.150 (d) and (e) of these regulations.

Subpart K--Waiver Procedures

Sec. 900.140 Can any provision of theregulationsunder this Part be waived?

Yes. Upon therequest of an Indian tribe or tribal organization, the Secretary shall waive any
provision of theseregulations, including any cost principles adopted by the regulations under this
part, if the Secretary findsthat granting the waiver iseither in the best interest of the I ndians served
by the contract, or isconsistent with the policies of the Act and isnot contrary to statutory law.
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Sec. 900.141 How doesan Indian tribe or tribal organization get a waiver ?

To obtain awaiver, an Indian tribe or tribal organization shall submit awritten request tothe
Secretary identifying the regulation to be waived and the basisfor the request. The Indian tribe or
tribal organization shall explain theintended effect of the waiver, the impact upon the Indian tribe or
tribal organization if the waiver isnot granted, and the specific contract(s) to which the waiver will

apply.

Sec. 900.142 Doesan Indian tribeor tribal organization's waiver request haveto beincluded in an
initial contract proposal?

No. Although a waiver request may beincluded in a contract proposal, it can also be submitted
separ ately.

Sec. 900.143 How isa waiver request processed?

The Secretary shall approve or deny awaiver within 90 days after the Secretary receivesa written
waiver request. The Secretary'sdecision shall bein writing. If the requested waiver isdenied, the
Secretary shall includein the decision a full explanation of the basisfor the decision.

Sec. 900.144 What happensif the Secretary makes no decision within the 90-day period?
Thewaiver request is deemed approved.

Sec. 900.145 On what basis may the Secretary deny a waiver request?

Consistent with section 107(e) of the Act, the Secretary may only deny a waiver request based on a
specific written finding. The finding must clearly demonstrate (or be supported by controlling legal
authority) that if thewaiver is granted:

(a) Theserviceto berendered to theIndian beneficiaries of the particular program or function to
be contracted will not be satisfactory;

(b) Adequate protection of trust resourcesis not assur ed;

(c) The proposed project or function to be contracted for cannot be properly completed or
maintained by the proposed contract;

(d) The amount of funds proposed under the contract isin excess of the applicable funding level for
the contract, as determined under section 106(a) of the Act; or

(e) The program, function, service, or activity (or portion of it) that isthe subject of the proposal is
beyond the scope of programs, functions, services, or activitiesthat are contractible under the Act
because the proposal includes activities that cannot lawfully be carried out by the
contractor.

Sec. 900.146 Istechnical assistance availablefor waiver requests?
Yes. Technical assistanceis available as provided in section 900.7 to prepare a waiver request or to
over come any stated objection which the Secretary might haveto therequest.

Sec. 900.147 What appeal rights are available?
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If the Secretary denies a waiver request, the Indian tribe or tribal organization hastheright to
appeal the decision and request a hearing on therecord under the proceduresfor hearingsand
appeals contained in subpart L of these regulations. Alter natively, the Indian tribe or tribal
organization may suein Federal district court to challenge the Secretary's action.

Sec. 900.148 How can an Indian tribe or tribal organization secure a determination that a law or
regulation has been super seded by the Indian Self-Deter mination Act, as specified in section 107(b) of
the Act?

Any Indian tribe or tribal organization may at any time submit a request to the Secretary for a
determination that any law or regulation has been superseded by the Act and that the law hasno
applicability to any contract or proposed contract under the Act. The Secretary isrequired to provide
an initial decision on such arequest within 90 days after receipt. If such a
request isdenied, the Indian tribe or tribal organization may appeal under Subpart L of these
regulations. The Secretary shall provide notice of each Deter mination made under this Subpart to all
Indian tribesand tribal organizations.

Subpart L--Appeals
Appeals Other Than Emergency Reassumption and Suspension, Withholding or Delay in Payment

Sec. 900.150 What decisions can an I ndian tribe or tribal organization appeal under this Subpart?

(a) A decision to declineto award a self-determination contract, or a portion thereof, under section
102 of the Act;

(b) A decision to declineto award a construction contract, or a portion thereof, under sections
105(m) and 102 of the Act;

(c) A decision to decline a proposed amendment to a self-deter mination contract, or a portion
thereof, under section 102 of the Act;

(d) A decision not to approve a proposal, in whole or in part, toredesign a program;

(e) A decision to rescind and reassume a self-deter mination contract, in whole or in part, under
section 109 of the Act except for emergency reassumptions;

(f) A decision to refuseto waive a regulation under section 107(e) of the Act;

(g) A disagreement between an Indian tribe or tribal organization and the Federal gover nment over
proposed reporting requirements,

(h) A decision torefuseto allow an Indian tribe or tribal organization to convert a contract to
matur e status, under section 4(h) of the Act;

(i) All other appealable pre-award decisions by a Federal official as specified in these regulations,
whether an official of the Department of the Interior or the Department of Health and Human
Services; or

(i) A decision relating to arequest for a determination that alaw or regulation has been super seded
by the Act.

Sec. 900.151 Arethereany appealsthissubpart does not cover?
This subpart does not cover:
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(a) Disputes which arise after a self-determination contract has been awarded, or emer gency
reassumption of self-determination contracts or suspension of payments under self-determination
contracts, which are covered under Sec. 900.170 through Sec. 900.176 of these regulations.

(b) Other post-award contract disputes, which are covered under Subpart N.

(c) Denialsunder the Freedom of Information Act, 5 U.S.C. 552, which may be appealed under 43
CFR 2for the Department of the Interior and 45 CFR 5 for the Department of Health and Human
Services; and

(d) Decisionsrelating to the award of discretionary grantsunder section 103 of the Act, which may
be appealed under 25 CFR 2 for the Department of the Interior, and under 45 CFR 5for the
Department of Health and Human Services.

Sec. 900.152 How doesan Indian tribe or tribal organization know where and when to fileits appeal
from decisions made by agencies of DOl or DHHS?

Every decision in any of theten areaslisted above shall contain infor mation which shall tell the
Indian tribe or tribal organization where and when tofilethe Indian tribe or tribal organization's
appeal. Each decision shall include the following statement:

Within 30 days of thereceipt of thisdecision, you may request an informal conference under 25
CFR 900.154, or appeal thisdecision under 25 CFR 900.158 to the Interior Board of Indian Appeals
(IBIA). Should you decideto appeal thisdecision, you may request a hearing on therecord. An appeal
totheIBIA under 25 CFR 900.158 shall befiled with the IBIA by certified mail or by hand delivery at
thefollowing address: Board of Indian Appeals, U.S. Department of the Interior, 4015 Wilson
Boulevard, Arlington, VA 22203. Y ou shall serve copies of your Notice of Appeal on the Secretary and
on the official whose decision isbeing appealed. You shall certify tothe IBIA that you have served
these copies.

Sec. 900.153 Doesan Indian tribe or tribal organization have any options besides an appeal ?

Yes. Thelndian tribe or tribal organization may request an informal conference. An informal
conferenceisaway to resolve issues as quickly as possible, without the need for aformal hearing. The
Indian tribe or tribal organization may also chooseto suein U.S. District Court under section
102(b)(3) and section 110(a) of the Act.

Sec. 900.154 How doesan Indian tribe or tribal organization request an informal conference?
Thelndian tribe or tribal organization shall fileitsrequest for an informal conference with the

office of the person whaose decision it is appealing, within 30 days of the day it receivesthe decision.

Thelndian tribe or tribal organization may either hand-deliver therequest for an informal conference

to that person'soffice, or mail it by certified mail, return receipt requested. If the Indian tribe or

tribal organization mailstherequest, it will be considered filed on the date the Indian tribe or tribal

organization mailed it by certified mail.

Sec. 900.155 How isan informal conference held?

(a) Theinformal conference shall be held within 30 days of the date the request wasreceived, unless
thelndian tribe or tribal organization and the authorized representative of the Secretary agree on
another date.
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(b) If possible, theinformal conference will be held at the Indian tribe or tribal organization's office.
If the meeting cannot be held at the Indian tribe or tribal organization's office and isheld more than
fifty milesfrom its office, the Secretary shall arrangeto pay transportation costs and per diem for
incidental expensesto allow for adequate representation of the Indian tribe or tribal organization.

(c) Theinformal conference shall be conducted by a designated representative of the Secretary.

(d) Only peoplewho are the designated representatives of the Indian tribe or tribal organization, or
authorized by the Secretary of Health and Human Servicesor by the appropriate agency of the
Department of the Interior, are allowed to make presentations at the informal conference.

Sec. 900.156 What happens after the informal conference?

(a) Within 10 days of the informal confer ence, the per son who conducted theinfor mal conference
shall prepare and mail to the Indian tribe or tribal organization a written report which summarizes
what happened at theinformal conference and a recommended decision.

(b) Every report of an informal conference shall contain the following language:

Within 30 days of thereceipt of thisrecommended decision, you may file an appeal of theinitial
decision of the DOI or DHHS agency with the Interior Board of Indian Appeals (IBIA) under 25 CFR
900.157. You may request a hearing on therecord. An appeal to theBIA under 25 CFR 900.157 shall
befiled with the IBIA by certified mail or hand delivery at the following
address: Board of Indian Appeals, U.S. Department of the Interior, 4015 Wilson Boulevard,
Arlington, VA 22203. You shall serve copies of your Notice of Appeal on the Secretary and on the
official whose decision isbeing appealed. You shall certify to the IBIA that you have served these
copies.

Sec. 900.157 Istherecommended decision always final?

No. If the Indian tribe or tribal organization is dissatisfied with the recommended decision, it may
still appeal theinitial decision within 30 days of receiving therecommended decision and thereport of
theinformal conference. If thelndian tribe or tribal organization doesnot file a notice of appeal
within 30 days, or beforethe expiration of the extension it has received under Sec. 900.159, the
recommended decision becomesfinal.

Sec. 900.158 How doesan Indian tribe or tribal organization appeal theinitial decision, if it does not
request an informal conferenceor if it does not agree with the recommended decision resulting from
the informal conference?

(a) If thelndian tribe or tribal organization decidesto appeal, it shall file a notice of appeal with
the I BI A within 30 days of receiving either theinitial decision or therecommended decision.

(b) Thelndian tribeor tribal organization may either hand-deliver the notice of appeal tothe IBIA,
or mail it by certified mail, return receipt requested. If the Indian tribe or tribal organization mails
the Notice of Appeal, it will be considered filed on the datethe Indian tribe or tribal organization
mailed it by certified mail. The Indian tribe or tribal organization should mail the notice of appeal to:
Board of Indian Appeals, U.S. Department of the I nterior, 4015 Wilson Boulevard, Arlington, VA
22203.

(c) The Notice of Appeal shall:

(2) Briefly state why the Indian tribeor tribal organization thinkstheinitial decision iswrong;

(2) Briefly identify the issuesinvolved in the appeal; and
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(3) State whether the Indian tribe or tribal or ganization wants a hearing on therecord, or whether
thelndian tribe or tribal organization wantsto waiveitsright to a hearing.

(d) Thelndian tribeor tribal organization shall serve a copy of the notice of appeal upon the official
whose decision it isappealing. Thelndian tribe or tribal organization shall certify tothe IBIA that it
has done so.

(e) The authorized representative of the Secretary of Health and Human Services or the authorized
representative of the Secretary of the Interior will be considered a party to all appealsfiled with the
IBIA under the Act.

Sec. 900.159 May an Indian tribeor tribal organization get an extension of timeto file a notice of
appeal?

Yes. If thelndian tribe or tribal organization needs moretime, it can request an extension of time
tofileits Naotice of Appeal within 60 days of receiving either theinitial decision or the recommended
decision resulting from theinformal conference. The request of the Indian tribeor tribal organization
shall bein writing, and shall give areason for not filing its notice of appeal within the 30-day time
period. If the Indian tribe or tribal organization hasa valid reason for not filing its notice of appeal on
time, it may receive an extension from the I BIA.

Sec. 900.160 What happens after an Indian tribe or tribal organization files an appeal?

(a) Within 5 days of receiving the Indian tribe or tribal organization's notice of appeal, the IBIA
will decide whether the appeal falls under Sec. 900.150(a) through Sec. 900.150(g). If so, the Indian
tribeor tribal organization isentitled to a hearing.

(1) If the I BIA determinesthat the appeal of the Indian tribeor tribal organization fallsunder Sec.
900.150(h), Sec. 900.150(i), or Sec. 900.150(j), and the Indian tribeor tribal organization has
requested a hearing, the IBIA will grant therequest for a hearing unlessthe IBIA determinesthat
there are no genuine issues of material fact to beresolved.

(2) If the IBIA cannot make that decision based on theinformation included in the notice of appeal,
the IBIA may ask for additional statementsfrom theIndian tribe or tribal organization, or from the
appropriate Federal agency. If the IBIA asksfor more statements, it will makeitsdecision within 5
days of receiving those statements.

(b) If the IBIA decidesthat the Indian tribeor tribal organization isnot entitled to a hearing or if
thelndian tribe or tribal organization haswaived itsright to a hearing on therecord, the IBI A will
ask for theadministrative record under 43 CFR 4.335. TheIBIA shall tell the partiesthat the appeal
will be considered under theregulationsat 43 CFR 4, Subpart D, except the case shall be docketed
immediately, without waiting for the 20-day period described in 43 CFR 4.336.

Sec. 900.161 How isa hearing arranged?

(a) If ahearingisto be held, the IBIA will refer thelndian tribe or tribal organization's caseto the
Hearings Division of the Office of Hearings and Appeals of the U.S. Department of the Interior. The
case will then be assigned to an Administrative Law Judge (ALJ), appointed under 5 U.S.C. 3105.

(b) Within 15 days of the date of thereferral, the ALJ will hold a pre-hearing conference, by
telephone or in person, to decide whether an evidentiary hearing is necessary, or whether it ispossible
to decidethe appeal based on thewritten record. At the pre-hearing conferencethe AL J will provide
for:
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(1) A briefing and discovery schedule;

(2) A schedulefor the exchange of information, including, but not limited to witness and exhibit lists,
if an evidentiary hearingisto be held;

(3) Thesimplification or clarification of issues;

(4) Thelimitation of the number of expert witnesses, or avoidance of similar cumulative evidence, if
an evidentiary hearingisto be hdd;

(5) The possibility of agreement disposing of all or any of theissuesin dispute; and

(6) Such other mattersasmay aid in the disposition of the appeal.

(c) The ALJ shall order awritten record to be made of any conferenceresultsthat are not reflected
in atranscript.

Sec. 900.162 What happenswhen a hearing is necessary?

(@) The ALJ shall hold a hearing within 60 days of the date of the order referring the appeal to the
ALJ, unlessthe parties agreeto havethe hearing on a later date.

(b) At least 30 days beforethe hearing, the gover nment agency shall file and servethelndian tribe
or tribal organization with a responseto the notice of appeal.

(c) If thehearing is held morethan 50 milesfrom the Indian tribe or tribal organization's office, the
Secretary shall arrangeto pay transportation costs and per diem for incidental expensesto allow for
adequaterepresentation of the Indian tribe or tribal organization.

(d) The hearing shall be conducted in accordance with the Administrative Procedure Act, 5 U.S.C.
556.

Sec. 900.163 What isthe Secretary'sburden of proof for appeals from decisions under Sec.
900.150(a) through Sec. 900.150(g)?

For those appeals, the Secretary hasthe burden of proof (asrequired by section 102(e)(1) of the
Act) to establish by clearly demonstrating the validity of the groundsfor declining the contract
proposal.

Sec. 900.164 What rightsdo Indian tribes, tribal or ganizations, and the gover nment have during the
appeal process?

Both the Indian tribe or tribal organization and the gover nment agency have the samerights
during the appeal process. Theserightsincludetheright to:

(a) Berepresented by legal counsel;

(b) Have the parties provide witnhesses who have knowledge of therelevant issues, including specific
witnesses with that knowledge, who arerequested by either party;

(c) Cross-examine witnhesses,

(d) Introduce oral or documentary evidence, or both;

(e) Requirethat oral testimony be under oath;

(f) Receive a copy of thetranscript of the hearing, and copies of all documentary evidencewhich is
introduced at the hearing;

(g) Compd the presence of witnesses, or the production of documents, or both, by subpoena at
hearingsor at depositions;

(h) Take depositions, to request the production of documents, to serveinterrogatories on other
parties, and to request admissions; and
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(i) Any other procedural rightsunder the Administrative Procedure Act, 5 U.S.C. 556.
Sec. 900.165 What happens after the hearing?

(a) Within 30 days of the end of the formal hearing or any post-hearing briefing schedule
established by the AL J, the AL J shall send all the parties arecommended decision, by certified mail,
return receipt requested. Therecommended decision shall contain the AL J'sfindings of fact and
conclusions of law on all theissues. The recommended decision shall also statethat the
Indian tribe or tribal organization hastheright to object to the recommended decision.

(b) If the appeal involves the Department of Health and Human Services, the recommended decision
shall contain the following statement:

Within 30 days of thereceipt of thisrecommended decision, you may file an objection to the
recommended decision with the Secretary of Health and Human Services under 25 CFR 900.165(b).
An appeal to the Secretary under 25 CFR 900.165(b) shall befiled at the following addr ess:
Department of Health and Human Services, 200 Independence Ave. SW., Washington, DC, 20201.
Y ou shall serve copies of your notice of appeal on the official whose decision isbeing
appealed. You shall certify to the Secretary that you have served this copy. If neither party filesan
objection to the recommended decision within 30 days, the recommended decision will become final.

(c) If the appeal involvesthe Department of the Interior, the recommended decision shall contain
thefollowing statement:

Within 30 days of thereceipt of thisrecommended decision, you may file an objection to the
recommended decision with the Interior Board of Indian Appeals (IBIA) under 25 CFR 900.165(c).
An appeal totheIBIA under 25 CFR 900.165(c) shall befiled at the following addr ess; Board of
Indian Appeals, 4015 Wilson Boulevard, Arlington, VA 22203. Y ou shall serve copies of your notice of
appeal on the Secretary of the Interior, and on the official whose decision isbeing appealed. Y ou shall
certify tothe I BI A that you have served these copies. If neither party filesan objection to the
recommended decision within 30 days, the recommended decision will becomefinal.

Sec. 900.166 |stherecommended decision always final?

No. Any party to the appeal may file precise and specific written objectionsto therecommended
decision, or any other comments, within 30 days of receiving the recommended decision. Objections
shall be served on all other parties. Therecommended decision shall become final 30 days after the
Indian tribe or tribal organization receivesthe ALJ'srecommended decision, unlessawritten
statement of objectionsisfiled with the Secretary of Health and Human Servicesor the I BIA during
the 30-day period. If no party filesa written statement of objectionswithin 30 days, the recommended
decision shall becomefinal.

Sec. 900.167 If an Indian tribe or tribal organization objectsto therecommended decision, what will
the Secretary of Health and Human Servicesor the IBIA do?

(a) The Secretary of Health and Human Servicesor the I BIA has 20 days from the dateit receives
any timely written objectionsto modify, adopt, or reversetherecommended decision. If the Secretary
of Health and Human Servicesor the | BIA does not maodify or reversetherecommended decision
during that time, the recommended decision automatically becomesfinal.
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(b) When reviewing the recommended decision, the IBIA or the Secretary may consider and decide
all issues properly raised by any party to the appeal, based on therecord.

(c) The decision of the Secretary or the IBIA shall:

(1) Beinwriting;

(2) Specify the findings of fact or conclusions of law which are modified or rever sed;

(3) Givereasonsfor the decision, based on therecord; and

(4) Statethat thedecision isfinal for the Department.

Sec. 900.168 Will an appeal hurt theIndian tribe or tribal organization's position in other contract
negotiations?
No. A pending appeal will not affect or prevent the negotiation or award of another contract.

Sec. 900.169 Will the decisions on appeals be available for the public to review?
Yes. The Secretary shall publish all final decisionsfrom the AL Js, the IBIA, and the Secretary of
Health and Human Services.

Appeals of Emergency Reassumption of Self-Deter mination Contracts or Suspensions, Withholding or
Delay of Payments Under a Self-Deter mination Contract

Sec. 900.170 What happensin the case of emergency reassumption or suspension or withholding or
delay of payments?

(a) Thissubpart applieswhen the Secretary givesnoticeto an Indian tribe or tribal organization
that the Secretary intendsto:

(1) 'mmediately rescind a contract or grant and reassume a program; or

(2) Suspend, withhold, or delay payment under a contract.

(b) When the Secretary advises an Indian tribe or tribal organization that the Secretary intendsto
take an action referred to in paragraph (a)(1) of this section, the Secretary shall also notify the Deputy
Director of the Office of Hearings and Appeals, Department of the Interior, 4015 Wilson Boulevard,
Arlington, VA 22203.

Sec. 900.171 Will therebe a hearing?

Yes. The Deputy Director of the Office of Hearings and Appeals shall appoint an Administrative
Law Judge (ALJ) to hold a hearing.

(a) The hearing shall be held within 10 days of the date of the noticereferred toin Sec. 900.170
unlessthelndian tribeor tribal organization agreesto a later date.

(b) If possible, the hearing will be held at the office of the Indian tribe or tribal organization. If the
hearing is held morethan 50 miles from the office of the Indian tribe or tribal organization, the
Secretary shall arrange to pay transportation costsand per diem for incidental expenses. Thiswill
allow for adequate repr esentation of the Indian tribe or tribal organization.

Sec. 900.172 What happens after the hearing?
(a) Within 30 days after the end of the hearing or any post-hearing briefing schedule established by
the ALJ, the ALJ shall send all parties a recommended decision by certified mail, return receipt
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requested. The recommended decision shall contain the AL J'sfindings of fact and conclusions of law
on all theissues. The recommended decision shall also state that the Indian tribe or tribal organization
hastheright to object to therecommended decision.

(b) If the appeal involves the Department of Health and Human Services, the recommended decision
shall contain the following statement:

Within 15 days of thereceipt of thisrecommended decision, you may file an objection to the
recommended decision with the Secr etary of Health and Human Services under 25 CFR 900.165(b).
An appeal tothe Secretary under 25 CFR 900.165(b) shall befiled at the following addr ess:
Department of Health and Human Services, 200 Independence Ave. SW., Washington, DC 20201.
Y ou shall serve copies of your notice of appeal on the official whose decision isbeing
appealed. You shall certify to the Secretary that you have served this copy. If neither party filesan
objection to the recommended decision within 15 days, the recommended decision will become final.

(c) If the appeal involvesthe Department of the Interior, the recommended decision shall contain
thefollowing statement:

Within 15 days of thereceipt of thisrecommended decision, you may file an objection to the
recommended decision with the Interior Board of Indian Appeals (IBIA) under 25 CFR 900.165(c).
An appeal totheIBIA under 25 CFR 900.165(c) shall befiled at the following addr ess; Board of
Indian Appeals, 4015 Wilson Boulevard, Arlington, VA 22203. Y ou shall serve copies of your notice of
appeal on the Secretary of the Interior, and on the official whose
decision isbeing appealed.

You shall certify tothe I BIA that you have served these copies. If neither party files an objection to
the recommended decision within 15 days, the recommended decision will becomefinal.

Sec. 900.173 Istherecommended decision always final?

No. Any party to the appeal may file precise and specific written objectionsto therecommended
decision, or any other comments, within 15 days of receiving the recommended decision. Y ou shall
serve a copy of your objectionson the other party. Therecommended decision will become final 15
days after theIndian tribe or tribal organization recelvesthe ALJ's
recommended decision, unless a written statement of objectionsisfiled with the Secretary of Health
and Human Servicesor the IBIA during the 15-day period. If no party filesa written statement of
objections within 15 days, the recommended decision will become final.

Sec. 900.174 If an Indian tribe or tribal organization objectsto therecommended decision, what will
the Secretary of Health and Human Servicesor the IBIA do?

(a) The Secretary or theIBIA has 15 days from the date he/she receivestimely written objections
to modify, adopt, or rever sethe recommended decision. |f the Secretary or the | BI A does not modify
or reversetherecommended decision during that time, therecommended decision automatically
becomesfinal.

(b) When reviewing the recommended decision, the IBIA or the Secretary may consider and decide
all issues properly raised by any party to the appeal, based on therecord.
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(c) The decision of the Secretary or of the IBIA shall:

(1) Bein writing;

(2) Specify the findings of fact or conclusions of law which are modified or rever sed;
(3) Givereasonsfor the decision, based on therecord; and

(4) Statethat thedecision isfinal for the Department.

Sec. 900.175 Will an appeal hurt an Indian tribe or tribal organization's position in other contract
negotiations?
No. A pending appeal will not affect or prevent the negotiation or award of another contract.

Sec. 900.176 Will the decisionson appeals be available for the publicto review?
Yes. The Secretary shall publish all final decisionsfrom the AL Js, the IBIA, and the Secretary of
Health and Human Services.

Applicability of the Equal Accessto Justice Act

Sec. 900.177 Doesthe Equal Accessto Justice Act (EAJA) apply to appeals under thissubpart?
Yes. EAJA claimsagainst the DOI or the DHHS will be heard by the IBIA

under 43 CFR 4.601-4.619. For DHHS, appeals from the EAJA award will be accordingto 25 CFR

900.165(b).

Subpart M--Federal Tort Claims Act Coverage General Provisions

Sec. 900.180 What doesthis subpart cover?
Thissubpart explainsthe applicability of the Federal Tort Claims Act (FTCA). This section covers:
(a) Coverage of claimsarising out of the performance of medical-related functions under
self-deter mination contracts;
(b) Coverage of claimsarising out of the perfor mance of non-medical-related functions under
self-deter mination contracts; and
(c) Proceduresfor filing claimsunder FTCA.

Sec. 900.181 What definitions apply to thissubpart?

Indian contractor means:

(1) In California, subcontractors of the California Rural Indian Health Board, Inc. or, subject to
approval of theHS Director after consultation with the DHHS Office of General Counsel,
subcontractors of an Indian tribeor tribal organization which are:

(i) Governed by Indians dligible to receive services from the Indian Health Service;

(if) Which carry out comprehensive |HS service programs within geographically defined service
areas; and

(iif) Which are selected and identified through tribal resolution asthelocal provider of Indian
health care services.

(2) Subject tothe approval of the IHS Director after consultation with the DHHS Office of General
Counsd, Indian tribes and tribal or ganizations which meet in all respectstherequirementsof the
Indian Self-Determination Act to contract directly with the Federal Gover nment but which choose
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through tribal resolution to subcontract to carry out |HS service programs within geographically
defined service areas with another Indian tribe or tribal organization which contractsdirectly with
IHS.

(3) Any other contractor that qualifiesasan " Indian contractor" under the Indian
Self-Deter mination Act.

Sec. 900.182 What other statutes and regulations apply to FTCA coverage?

A number of other statutesand regulations apply to FTCA coverage, including the Federal Tort
ClaimsAct (28 U.S.C. 1346(b), 2401, 2671-2680) and related Department of Justiceregulationsin 28
CFR part 14.

Sec. 900.183 Do Indian tribesand tribal organizations need to be aware of areaswhich FTCA does
not cover?

Yes. Thereare claims against self-determination contractorswhich are not covered by FTCA,
claimswhich may not be pursued under FTCA, and remediesthat are excluded by FTCA. General
guidanceisprovided below asto these matters but isnot intended as a definitive description of
cover age, which is subject to review by the Department of Justice and the courts on a case-by-case
basis.

(a) What claims are expressly barred by FTCA and therefore may not be made against the United
States, an Indian tribe or tribal organization? Any claim under 28 U.S.C. 2680, including claims
arising out of assault, battery, falseimprisonment, false arrest, malicious prosecution, abuse of
process, libel, slander, misr epresentation, deceit, or interference with contract rights, unless otherwise
authorized by 28 U.S.C. 2680(h).

(b) What claims may not be pursued under FTCA?

(1) Except asprovided in Sec. 900.181(a)(1) and Sec. 900.189, claims against subcontractorsarising
out of the performance of subcontractswith a self-deter mination contractor;

(2) claimsfor on-the-job injurieswhich are covered by workmen's compensation;

(3) claimsfor breach of contract rather than tort claims; or

(4) claimsresulting from activities performed by an employee which are outside the scope of
employment.

(c) What remedies are expressly excluded by FTCA and therefore are barred?

(1) Punitive damages, unless otherwise authorized by 28 U.S.C. 2674; and

(2) other remedies not per mitted under applicable state law.

Sec. 900.184 Isthereadeadlinefor filing FTCA claims?

Yes. Claims shall befiled within 2 years of the date of accrual. (28 U.S.C. 2401).
Sec. 900.185 How long doesthe Federal gover nment haveto processan FTCA claim after the claim
isreceived by the Federal agency, before a lawsuit may be filed?

Six months.

Sec. 900.186 Isit necessary for a self-determination contract to include any clauses about Feder al
Tort Claims Act coverage?

No, it isoptional. At therequest of Indian tribesand tribal organizations, self-deter mination
contracts shall include the following clausesto clarify the scope of FTCA coverage:
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(a) Thefollowing clause may be used for all contracts:

For purposesof Federal Tort Claims Act coverage, the contractor and its employees (including
individuals performing personal services contractswith the contractor to provide health care
services) are deemed to be employees of the Federal government while performing work under this
contract. Thisstatusisnot changed by the sour ce of the funds used by the contractor to pay the
employee's salary and benefits unlessthe employee r eceives additional
compensation for performing covered services from anyone other than the contractor.

(b) Thefollowing clauseisfor IHS contracts only:

Under this contract, the contractor's employee may berequired as a condition of employment to
provide health servicesto non-IHS beneficiariesin order to meet contractual obligations. These
servicesmay be provided in either contractor or non-contractor facilities. The employee's status for
Federal Tort Claims Act purposesisnot affected.

Sec. 900.187 Does FTCA apply to a self-determination contract if FTCA isnot referenced in the
contract?
Yes.

Sec. 900.188 To what extent shall the contractor cooperate with the Federal government in
connection with tort claimsarising out of the contractor's performance?

(a) Thecontractor shall designate an individual to serve astort claimsliaison with the Federal
government.

(b) Aspart of the notification required by 28 U.S.C. 2679(c), the contractor shall notify the
Secretary immediately in writing of any tort claim (including any proceeding before an administrative
agency or court) filed against the contractor or any of its employeesthat relatesto performance of a
self-deter mination contract or subcontract.

(c) The contractor, through itsdesignated tort claimsliaison, shall assist the appropriate Federal
agency in preparing a compr ehensive, accurate, and unbiased report of the incident so that theclaim
may be properly evaluated. Thisreport should be completed within 60 days of natification of thefiling
of thetort claim. Thereport should be completein every significant detail and include as appropriate:

(1) Thedate, time and exact place of the accident or incident;

(2) A concise and complete statement of the circumstances of the accident or incident;

(3) The names and addresses of tribal and/or Federal employeesinvolved as participants or
witnesses;

(4) The names and addresses of all other eyewitnesses;

(5) An accurate description of all government and other privately-owned property involved and the
nature and amount of damage, if any;

(6) A statement asto whether any per son involved was cited for violating a Federal, State or tribal
law, ordinance, or regulation;

(7) The contractor's deter mination asto whether any of itsemployees (including Federal employees
assigned to the contractor) involved in theincident giving riseto thetort claim wer e acting within the
scope of their employment in carrying out the contract at thetimetheincident occurred;



DOI/HHSINTERNAL AGENCY PROCEDURES HANDBOOK

(8) Copiesof all relevant documentation, including available police reports, statements of withesses,
newspaper accounts, weather reports, plats and photographs of the site or damaged property, such as
may be necessary or useful for purposes of claim deter mination by the Federal agency; and

(9) Insurance cover age infor mation, copies of medical bills, and relevant employment records.

(d) The contractor shall cooperate with and provide assistance to the U.S. Department of Justice
attorneysassigned to defend thetort claim, including, but not limited to, case preparation, discovery,
and trial.

(e) If requested by the Secretary, the contractor shall make an assignment and subr ogation of all
the contractor'srights and claims (except those against the Federal gover nment) arising out of atort
claim against the contractor.

(f) If requested by the Secretary, the contractor shall authorize representatives of the Secretary to
settle or defend any claim and to represent the contractor in or take charge of any action. If the
Federal government undertakesthe settlement or defense of any claim or action the contractor shall
provide all reasonable additional assistancein reaching a settlement or asserting a defense.

Sec. 900.189 Doesthis cover age extend to subcontractor s of self-deter mination contracts?

No. Subcontractorsor subgrantees providing servicesto a Public Law 93-638 contractor or
grantee are generally not covered. The only exceptions are I ndian contractor s such asthose under
subcontract with the California Rural Indian Health Board to carry out IHS programsin
geographically defined service areasin California and personal services contracts under Sec.
900.193 (for Sec. 900.183(b)(1)) or Sec. 900.183(b) (for Sec. 900.190).

M edical-Related Claims

Sec. 900.190 IsFTCA theexclusiveremedy for atort claim for personal injury or death resulting
from the performance of a self-determination contract?

Yes, except as explained in Sec. 900.183(b). No claim may befiled against a self-deter mination
contractor or employee for personal injury or death arising from the performance of medical,
surgical, dental, or related functions by the contractor in carrying out self-deter mination contracts
under the Act. Related functionsinclude services such asthose provided by nur ses, labor atory and
X-ray technicians, emergency medical techniciansand other health care providersincluding
psychologists and social workers. All such claims shall befiled against the United Statesand are
subject to the limitations and restrictions of the FTCA.

Sec. 900.191 Areemployees of self-deter mination contractors providing health servicesunder the
self-determination contract protected by FTCA?

Yes. For the purpose of Federal Tort Claims Act coverage, an Indian tribe or tribal organization
and its employees per for ming medical-related functionsunder a self-deter mination contract are
deemed a part of the Public Health Service if the employees are acting within the scope of their
employment in carrying out the contract.

Sec. 900.192 What employees are covered by FTCA for medical-related claims?
(a) Permanent employess;
(b) Temporary employees;
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(c) Persons providing services without compensation in carrying out a contract;

(d) Personsrequired because of their employment by a self-deter mination contractor to serve
non-IHS beneficiaries (even if the services are provided in facilities not owned by the contractor); and

(e) Federal employees assigned to the contract.

Sec. 900.193 Does FTCA coverage extend to individualswho provide health care servicesunder a
per sonal services contract providing servicesin afacility that is owned, operated, or constructed
under thejurisdiction of the IHS?

Yes. The coverage extendsto individual per sonal services contractors providing health servicesin
such afacility, including a facility owned by an Indian tribe or tribal organization but operated under
a self-determination contract with IHS.

Sec. 900.194 Does FTCA coverage extend to services provided under a staff privileges agreement
with a non-IHSfacility wher e the agreement requires a health care practitioner to provide reciprocal
servicesto the general population?

Yes. Those services are cover ed, aslong asthe contractor's health care practitioners do not receive
additional compensation from athird party for the performance of these services and they are acting
within the scope of their employment under a self-determination contract. Reciprocal servicesinclude:

(a) Cross-covering other medical personnel who temporarily cannot attend their patients;

(b) Assisting other personnel with surgeriesor other medical procedures;

(c) Assisting with unstable patientsor at deliveries; or

(d) Assisting in any patient car e situation wher e additional assistance by health care personnd is
needed.

Sec. 900.195 Does FTCA coverage extend to the contractor's health car e practitioner s providing
servicesto private patients on a fee-for-services basis when such personnel (not the self-deter mination
contractor) receivethe feg?

No.

Sec. 900.196 Do covered servicesincludethe conduct of clinical studies and investigationsand the
provision of emergency services, including the operation of emergency motor vehicles?

Yes, if the servicesare provided in carrying out a self-determination contract. (An emergency
motor vehicleisa vehicle, whether government, contractor, or employee-owned, used to transport
passenger s for medical

Services.)

Sec. 900.197 Does FTCA cover employees of the contractor who are paid by the contractor from
funds other than those provided through the self-deter mination contract?

Yes, aslong as the services out of which the claim arose were performed in carrying out the
self-determination contract.

Sec. 900.198 Are Federal employees assigned to a self-determination contractor under the
I ntergovernmental Personnel Act or detailed under section 214 of the Public Health Service Act
covered to the same extent that they would beif working directly for a Federal agency?
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Yes.

Sec. 900.199 Does FTCA coverage extend to health care practitionersto whom staff privileges have
been extended in contractor health carefacilities operated under a self-deter mination contract on the
condition that such practitioner provide health servicesto IHS beneficiaries covered by FTCA?

Yes, health care practitionerswith staff privilegesin afacility operated by a contractor are
covered when they perform servicesto IHS beneficiaries. Such personnel are not cover ed when
providing servicesto non-lHS beneficiaries.

Sec. 900.200 May personswho are not Indiansor Alaska Natives assert claimsunder FTCA?
Yes. Non-Indian individuals served under the contract whether or not on a fee-for-service basis,
may assert claimsunder this Subpart.

Procedurefor Filing Medical-Related Claims

Sec. 900.201 How should claimsarising out of the perfor mance of medical-related functions be filed?

Claims should befiled on Standard Form 95 (Claim for Damage, Injury or Death) or by submitting
compar able written information (including a definite amount of monetary damage claimed) with the
Chief, PHS Claims Branch, Room 18-20, Parklawn Building, 5600 FishersLane, Rockville, MD 20857,
or at such other address as shall have been provided to the contractor in writing.

Sec. 900.202 What should a self-deter mination contractor or a contractor's employee do on receiving
such aclaim?

They should immediately forward the claim to the PHS Claims Branch at the

addressindicated in Sec. 900.201 and notify the contractor'stort claims

liaison.
Sec. 900.203 If the contractor or contractor's employeereceives a summons and/or a complaint
alleging atort covered by FTCA, what should the contractor do?

As part of the notification required by 28 U.S.C. 2679(c), the contractor should immediately inform
the Chief, Litigation Branch, Business and Administrative Law Division, Office of General Counsd,
Department of Health and Human Services, 330 I ndependence Avenue SW., Room 5362, Washington,
DC 20201, and the contractor'stort claimsliaison, and forward the following materials:

(a) Four copiesof the claimant's medical records of treatment, inpatient and outpatient, and any
related correspondence, aswell asreports of consultants;

(b) A narrative summary of the care and treatment involved,;

(c) The names and addresses of all personnel who wereinvolved in the care and treatment of the
claimant;

(d) Any comments or opinionsthat the employeeswho treated the claimant believe to be pertinent
to theallegations contained in the claim; and

(e) Other materialsidentified in Sec. 900.188(c).

Non-M edical Related Claims



DOI/HHSINTERNAL AGENCY PROCEDURES HANDBOOK

Sec. 900.204 1sFTCA theexclusiveremedy for a non-medical related tort claim arising out of the
performance of a self-determination contract?

Yes. Except asexplained in Sec. 900.183(b), no claim may befiled against a self-deter mination
contractor or employee based upon perfor mance of non-medical-related functionsunder a
salf-determination contract. Claims of thistype must befiled against the United Statesunder FTCA.

Sec. 900.205 To what non-medical-related claims against self-deter mination contractors does FTCA
apply?

It appliesto:

(a) All tort claimsarising from the performance of self-determination contracts under the authority
of the Act on or after October 1, 1989; and

(b) Any tort claimsfirst filed on or after October 24, 1989, regar dless of when theincident which is
the basis of the claim occurred.

Sec. 900.206 What employees are covered by FTCA for non-medical-related claims?
(a) Permanent employess;
(b) Temporary employees;
(c) Persons providing services without compensation in carrying out a contract;
(d) Personsrequired because of their employment by a self-deter mination contractor to serve
non-IHS beneficiaries (even if the services are provided in facilities not owned by the contractor); and
(e) Federal employees assigned to the contract.

Sec. 900.207 How are non-medical related tort claimsand lawsuitsfiled for IHS?
Non-medical-related tort claims and lawsuits arising out of the perfor mance of self-determination
contractswith the Indian Health Service should befiled in the manner described in Sec. 900.201 (for
both Sec. 900.207 and Sec.
900.208).

Sec. 900.208 How are non-medical related tort claimsand lawsuitsfiled for DOI?

Non-medical-related claims arising out of the perfor mance of self-deter mination contractswith the
Secretary of the Interior should befiled in the manner described in Sec. 900.201 with the Assistant
Solicitor, Procurement and Patents, Office of the Solicitor, Department of the Interior, Room 6511,
1849 C Street NW., Washington, DC 20240.

Sec. 900.209 What should a self-deter mination contractor or contractor's employee do on receiving a
non-medical related tort claim?

(a) If the contract iswith DHHS, they should immediately forward the claim tothe PHS Claims
Branch at the addressindicated in Sec. 900.201 and notify the contractor'stort claimsliaison.

(b) If the contract iswith DOI, they should immediately notify the Assistant Solicitor, Procurement
and Patents, Office of the Solicitor, Department of the Interior, Room 6511, 1849 C Street N.W .,
Washington, DC 20240.
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Sec. 900.210 If the contractor or contractor's employee receives a summons and/or complaint
alleging a non-medical related tort covered by FTCA, what should an Indian tribeor tribal
organization do?

(a) If the contract iswith the DHHS, they should immediately inform the Chief, Litigation Branch,
Business and Administrative L aw Division, Office of General Counsel, Department of Health and
Human Services, 330 I ndependence Avenue SW., Room 5362, Washington, DC 20201 and the
contractor'stort claimsliaison.

(b) If the contract iswith the Department of the Interior, they should immediately notify the
Assistant Solicitor, Procurement and Patents, Office of the Solicitor, Department of the Interior,
Room 6511, 1849 C Street N.W., Washington, DC 20240, and the contractor'stort claimsliaison.

Subpart N--Post-Awar d Contract Disputes

Sec. 900.215 What doesthissubpart cover?
(a) Thissubpart covers:
(1) All HHS and DOI sdlf-determination contracts, including construction contracts; and
(2) All disputesregarding an awarding official's decision relating to a self-deter mination contract.
(b) Thissubpart does not cover the decisions of an awar ding official that are covered under subpart
L.

Sec. 900.216 What other statutes and regulations apply to contract disputes?
(a) The Contract Disputes Act of 1978 (CDA), Public Law 95-563 (41 U.S.C. 601 as amended);
(b) If the matter issubmitted to the Interior Board of Contract Appeals, 43 CFR 4.110-126; and
(c) The Equal Accessto Justice Act, 5 U.S.C. 504 and 28 U.S.C. 2412 and regulations at 43 CFR
4.601 through 4.619 (DOI) and 45 CFR 13 (DHHS).

Sec. 900.217 Isfiling a claim under the CDA our only option for resolving post-award contract
disputes?

No. The Federal government attemptsto resolve all contract disputes by agreement at the
awar ding official'slevel. These are alternativesto filing a claim under the CDA:

(a) Beforeissuing a decision on a claim, the awar ding official should consider using informal
discussions between the parties, assisted by individuals who have not substantially participated in the
matter, to aid in resolving differences.

(b) In addition to filing a CDA claim, or instead of filing a CDA claim, the parties may chooseto use
an alter native dispute resolution mechanism, pursuant to the provisions of the Administrative Dispute
Resolution Act, Public Law 101-552, as amended, 5 U.S.C. 581 et seq., or the optionslisted in section
108(1)(b)(12) of the Indian Self-Determination Act, asapplicable.

Sec. 900.218 What isa claim under the CDA?

(a) A claim isawritten demand by one of the contracting parties, asking for one or more of the
following:

(1) Payment of a specific sum of money under the contract;

(2) Adjustment or interpretation of contract terms; or
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(3) Any other claim relating to the contract.

(b) However, an undisputed voucher, invoice, or other routing request for payment isnot a claim
under the CDA. A voucher, invoice, or routing request for payment may be converted into a CDA
claim if:

(1) It isdisputed asto liability or amount; or

(2) It isnot acted upon in areasonabletime and written notice of the claim is given to the awar ding
official by the senior official designated in the contract.

Sec. 900.219 How doesan Indian tribe, tribal organization, or Federal agency submit a claim?
(@) An Indian tribeor tribal organization shall submit itsclaim in writing to the awar ding official.
The awarding official shall document the contract file with evidence of the date the claim wasr eceived.
(b) A Federal agency shall submit itsclaim in writing to the contractor's senior official, as
designated in the contract.

Sec. 900.220 Doesit make a difference whether the claim islarge or small?

Yes. The Contract Disputes Act requiresthat an Indian tribeor tribal organization making a claim
for morethan $100,000 shall certify that:

(a) Theclaim ismadein good faith,

(b) Supporting documents or data are accurate and completeto the best of the Indian tribeor tribal
organization's knowledge and bélief;

(c) Theamount claimed accurately reflects the amount believed to be owed by the Federal
gover nment; and

(d) The person making the certification isauthorized to do so on behalf of the Indian tribe or tribal
organization.

Sec. 900.221 What happens next?

(a) If the partiesdo not agree on a settlement, the awar ding official will issueawritten decision on
theclaim.

(b) The awarding official shall always give a copy of the decision to the Indian tribe or tribal
organization by certified mail, return receipt requested, or by any other method which providesa
r eceipt.

Sec. 900.222 What goesinto a decision?

A decision shall:

(a) Describetheclaim or dispute;

(b) Refer to therdevant terms of the contract;

(c) Set out the factual areas of agreement and disagr eement;

(d) Set out the actual decision, based on the facts, and outline the reasoning which supportsthe
decision; and

(e) Contain the following language:

Thisisafinal decision. You may appeal thisdecision tothe Interior Board of Contract Appeals
(IBCA), U.S. Department of the Interior, 4015 Wilson Boulevard, Arlington, VA 22203. If you decide
to appeal, you shall, within 90 days from the date you receive this decision, mail or otherwise furnish
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written noticeto the IBCA and provide a copy to theindividual from whose decision the appeal is
taken. Thenotice shall indicate that an appeal isintended, and refer to the decision and contr act
number. Instead of appealing to the IBCA, you may bring an action in the U.S. Court of Federal
Claimsor in the United States District Court within 12 months of the date you receive this notice.

Sec. 900.223 When does an Indian tribe or tribal organization get the decision?

(a) If theclaim isfor morethan $100,000, the awar ding official shall issue the decision within 60
days of theday he or shereceivesthe claim. If the awar ding official cannot issue a decision that
quickly, heor she shall tell you when the decision will be issued.

(b) If the claim isfor $100,000 or less, and you want a decision within 60 days, you shall advise the
awar ding official in writing that you want a decision within that period. If you advise the awar ding
official in writing that you do want a decision within 60 days, the awarding official shall issuethe
decision within 60 days of the day he or shereceivesyour written notice.

(c) If your claim isfor $100,000 or less and you do not advise the awar ding official that you want a
decision within 60 days, or if your claim exceeds $100,000 and the awar ding official has notified you of
the time within which a decision will be issued, the awar ding official shall issue a decision within a
reasonabletime. What is" reasonable" dependsupon the size and complexity of your claim, and upon
the adequacy of the information you have given to the awar ding official in support of your claim.

Sec. 900.224 What happens if the decision does not come within that time?

If the awarding official does not issue a decision within thetimerequired under Sec. 900.223, the
Indian tribe or tribal organization may treat the delay asthough the awar ding official has denied the
claim, and proceed accor ding to Sec. 900.222(¢),

Sec. 900.225 Doesan Indian tribeor tribal organization get paid immediately if the awarding official
decidesin itsfavor?

Yes. Oncethe awarding official decidesthat money should be paid under the contract, the amount
due, minusany portion already paid, should be paid as promptly as possible, without waiting for
either party to file an appeal. Any payment which is made under this subsection will not affect any
other rightseither party might have. In addition, it will not create a binding legal
precedent asto any future payments.

Sec. 900.226 What rules govern appeals of cost disallowances?

In any appeal involving a disallowance of costs, the Board of Contract Appealswill give due
consideration to the factual circumstances giving riseto the disallowed costs, and shall seek to
determine afair result without rigid adherenceto strict accounting principles. The deter mination of
allowability shall assurefair compensation for the work or service performed, using cost and
accounting data as guides, but not rigid measures, for ascertaining fair compensation.

Sec. 900.227 Can the awarding official change the decision after it hasbeen made?

(a) Thedecision of the awarding official isfinal and conclusive, and not subject to review by any
forum, tribunal or government agency, unlessan appeal or suit istimely commenced as authorized by
the Contract Disputes Act. Oncethe decision has been made, the awar ding official may not changeit,
except by agreement of the parties, or under the following limited
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circumstances:

(2) If evidenceisdiscover ed which could not have been discover ed through due diligence before the
awar ding official issued the decision;

(2) If the awarding official lear nsthat ther e has been fraud, misrepresentation, or other misconduct
by a party;

(3) If the decision is beyond the scope of the awar ding official's authority;

(4) If the claim has been satisfied, released or discharged; or

(5) For any other reason justifying relief from the decision.

(b) Nothing in thissubpart shall be inter preted to discour age settlement discussionsor prevent
settlement of the dispute at any time.

(c) If adecision iswithdrawn and a new decision isissued that is not acceptableto the contractor,
the contractor may proceed with the appeal based on the new decision. If no new decision isissued,
the contractor may proceed under Sec. 900.224.

(d) If an appeal or suit isfiled, the awarding official may modify or withdraw hisor her final
decision.

Sec. 900.228 Isan Indian tribeor tribal organization entitled to interest if it winsitsclaim?

Yes. If an Indian tribe or tribal organization winsthe claim, it will be entitled to interest on the
amount of theaward. Theinterest will be calculated from the date the awarding official receivesthe
claim until theday it is paid. Theinterest rate will bethe rate which the Secretary of the Treasury sets
for the Renegotiation Board under the Renegotiation Act of 1951, Public Law 92-41, 26 U.S.C. 1212
and 26 U.S.C. 7447.

Sec. 900.229 What role will the awarding official play during an appeal ?

(a) Theawarding official shall provide any data, documentation, information or support required
by the IBCA for usein deciding a pending appeal.

(b) Within 30 days of receiving an appeal or lear ning that an appeal has been filed, the awarding
official shall assemble a file which containsall the documentswhich are pertinent to the appeal,
including:

(1) Thedecision and findings of fact from which the appeal istaken;

(2) The contract, including specifications and pertinent modifications, plans and drawings;

(3) All correspondence between the partieswhich relatesto the appeal, including the letter or letters
of claimsin response to which the decision

was issued;

(4) Transcripts of any testimony taken during the cour se of the
proceedings, and affidavitsor statements of any witnesses on the matter in
dispute, which were made befor ethefiling of the notice of appeal with the
IBCA; and

(5) Any additional infor mation which may berelevant.

Sec. 900.230 What isthe effect of a pending appeal ?
(a) Indian tribesand tribal organizations shall continue performance of a contract during the
appeal of any claimsto the same extent they would had there been no dispute.
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(b) A pending dispute will not affect or bar the negotiation or award of any subsequent contract or
negotiation between the parties.

Subpart O--Conflicts of Interest

Sec. 900.231 What isan organizational conflict of interest?

An organizational conflict of interest ariseswhen thereisadirect conflict between thefinancial
interests of the contracting Indian tribe or tribal organization and:

(a) Thefinancial interests of beneficial ownersof Indian trust resour ces,

(b) Thefinancial interests of the United Statesrelating to trust resources, trust acquisitions, or
lands conveyed or to be conveyed pursuant to the Alaska Native Claims Settlement Act 43 U.S.C. 1601
et seq.; or

(c) An express statutory obligation of the United Statesto third parties. This section only appliesif
the conflict was not addressed when the contract wasfirst negotiated. This section only applieswhere
thefinancial interests of the Indian tribe or tribal organization are significant enough to impair the
Indian tribe or tribal organization's objectivity in carrying out the contract, or a portion of the
contract.

Sec. 900.232 What must an Indian tribe or tribal organization do if an organizational conflict of
interest arisesunder a contract?

This section only appliesif the conflict was not addressed when the contract wasfirst negotiated.
When an Indian tribe or tribal organization becomes awar e of an organizational conflict of interest,
thelndian tribeor tribal organization must immediately disclose the conflict to the Secretary.

Sec. 900.233 When must an Indian tribe or tribal organization regulate its employees or
subcontractorsto avoid a personal conflict of interest?

An Indian tribeor tribal organization must maintain written standards of conduct to govern
officers, employees, and agents (including subcontractors) engaged in functionsrelated to the
management of trust assets.

Sec. 900.234 What types of personal conflicts of interest involving tribal officers, employees or
subcontractorswould haveto beregulated by an Indian tribe?

Thelndian tribeor tribal organization would need a tribally-approved mechanism to ensurethat
no officer, employee, or agent (including a subcontractor) of the Indian tribe or tribal organization
reviewsatrust transaction in which that person hasafinancial or employment interest that conflicts
with that of thetrust beneficiary, whether thetribe or an allottee. Interestsarising from member ship
in, or employment by, an Indian tribe or rightsto sharein atribal claim need not beregulated.

Sec. 900.235 What personal conflicts of interest must the standards of conduct regulate?

The standards must prohibit an officer, employee, or agent (including a subcontractor) from
participating in thereview, analysis, or inspection of trust transactionsinvolving an entity in which
such persons have a direct financial interest or an employment relationship. It must also prohibit such
officers, employees, or agents from accepting any gratuity, favor, or anything of morethan nominal
value, from a party (other than the Indian tribe) with an interest in thetrust transactions under
review. Such standards must also provide for sanctionsor remediesfor violation of the standards.
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Sec. 900.236 May an Indian tribe elect to negotiate contract provisions on conflict of interest to take
the place of thisregulation?

Yes. An Indian tribe and the Secretary may agreeto contract provisions, concerning either
personal or organizational conflicts, that addresstheissues specific to the program and activities
contracted in a manner that provides equivalent protection against conflicts of interest to these
regulations. Agreed-upon contract provisions shall be followed, rather than therelated provisions of
thisregulation. For example, the Indian tribe and the Secretary may agreethat using the Indian
tribe'sown written code of ethics satisfiesthe objectives of the personal conflicts provisions of this
regulation, in wholeor in part.

Subpart P--Retrocession and Reassumption Procedures

Sec. 900.240 What doesretrocession mean?
A retrocession meansthereturn to the Secretary of a contracted program, in whole or in part, for
any reason, beforethe expiration of the term of the contract.

Sec. 900.241 Who may retrocede a contract, in wholeor in part?
An Indian tribeor tribal organization authorized by an Indian tribe may retr ocede a contract.

Sec. 900.242 What isthe effective date of retrocession?
Theretrocession is effective on the date which isthe earliest date among:
(a) Oneyear from the date of the Indian tribeor tribal organization'srequest;
(b) The datethe contract expires; or
(c) A mutually agreed-upon date.

Sec. 900.243 What effect will an Indian tribe or tribal organization'sretrocession have on itsrights
to contract?

An Indian tribeor tribal organization'sretrocession shall not negatively affect:

(a) Any other contract towhich it isa party;

(b) Any other contractsit may request; and

(c) Any futurerequest by the Indian tribeor tribal organization to contract for the same program.

Sec. 900.244 Will an Indian tribe or tribal organization'sretrocession adver sely affect funding
availablefor theretroceded program?

No. The Secretary shall provide not lessthan the same level of funding that would have been
availableif there had been no retrocession.

Sec. 900.245 What obligation doesthe Indian tribe or tribal organization have with respect to
returning property that was used in the operation of theretroceded program?
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On the effective date of any retrocession, the Indian tribe or tribal organization shall, at the request
of the Secretary, ddliver to the Secretary all requested property and equipment provided under the
contract which have a per item current fair market value, lessthe cost of improvements bor ne by the
Indian tribe or tribal organization, in excess of $5,000 at thetime of the retrocession.

Sec. 900.246 What does reassumption mean?

Reassumption meansrescission, in whole or in part, of a contract and assuming or resuming control
or operation of the contracted program by the Secretary without consent of the Indian tribeor tribal
organization. There aretwo types of reassumption: emergency and non-emer gency.

Sec. 900.247 Under what circumstancesis areassumption consider ed an emergency instead of
non-emer gency reassumption?

(a) A reassumption isconsidered an emergency reassumption if an Indian tribe or tribal
organization failsto fulfill the requirements of the contract and thisfailure poses:

(1) An immediate threat of imminent harm to the safety of any person; or

(2) Imminent substantial and irreparable harm to trust funds, trust lands, or interest in such lands.

(b) A reassumption is consider ed a non-emer gency reassumption if there has been:

(1) A violation of therightsor endanger ment of the health, safety, or welfare of any person; or

(2) Gross negligence or mismanagement in the handling or use of:

(i) Contract funds,

(i) Trust funds,

(iii) Trust lands; or

(iv) Interestsin trust landsunder the contract.

Sec. 900.248 |In a non-emergency reassumption, what isthe Secretary required to do?

The Secretary must:

(a) Notify the Indian tribes or tribal organizations served by the contract and the contractor in
writing by certified mail of the details of the deficienciesin contract performance;

(b) Request specified corrective action to be taken within areasonable period of time, which in no
case may belessthan 45 days, and

(c) Offer and provide, if requested, the necessary technical assistance and adviceto assist the
contractor to overcomethe deficienciesin contract performance. The Secretary may also make a
grant for the purpose of obtaining such technical assistance as provided in section 103 of the Act.

Sec. 900.249 What happensif the contractor failsto take corrective action to remedy the contract
deficienciesidentified in the notice?

The Secretary shall provide a second written notice by certified mail to the Indian tribesor tribal
organizations served by the contract and the contractor that the contract will berescinded, in whole
or in part.

Sec. 900.250 What shall the second written notice include?
The second written notice shall include:
(a) Theintended effective date of the reassumption;
(b) The details and facts supporting the intended r eassumption; and
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(o) Instructionsthat explain the Indian tribe or tribal organization'sright to a formal hearing
within 30 days of receipt of the notice.

Sec. 900.251 What isthe earliest date on which the contract will be rescinded in a non-emer gency
reassumption?

The contract will not berescinded by the Secretary before the issuance of a final decision in any
administrative hearing or appeal.
Sec. 900.252 In an emergency reassumption, what isthe Secretary required to do?

(@) Immediately rescind, in whole or in part, the contract;

(b) Assume control or operation of all or part of the program; and

(c) Givewritten naoticeto the contractor and the Indian tribesor tribal organizations served.

Sec. 900.253 What shall thewritten noticeinclude?

Thewritten notice shall include the following:

(a) A detailed statement of the findings which support the Secretary's deter mination;

(b) A statement explaining the contractor'sright to a hearing on the record under Sec. 900.160 and
Sec. 900.161 within 10 days of the emer gency reassumption or such later date asthe contractor may
approve;

(c) An explanation that the contractor may bereimbursed for actual and reasonable" wind up
costs' incurred after the effective date of the rescission; and

(d) A request for thereturn of property, if any.

Sec. 900.254 May the contractor be reimbur sed for actual and reasonable " wind up costs" incurred
after the effective date of rescission?
Yes.

Sec. 900.255 What obligation doesthe Indian tribe or tribal organization have with respect to
returning property that was used in the operation of therescinded contract?

On the effective date of any rescission, the Indian tribe or tribal organization shall, at therequest of
the Secretary, deliver to the Secretary all property and equipment provided under the contract which
has a per item current fair market value, lessthe cost of improvements borne by the I ndian tribe or
tribal organization, in excess of $5,000 at the time of the retrocession.

Sec. 900.256 Will a reassumption adver sely affect funding available for the reassumed program?
No. The Secretary shall provide at least the same level of funding that would have been provided if
there had been no reassumption.

[FR Doc. 96-15793 Filed 6-21-96; 8:45 am]

BILLING CODE 4310-02-P
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APPENDIX D
DELEGATIONSOF AUTHORITY
INDIAN HEALTH SERVICE
JULY 3, 1975 (SIGNED BY ASH) SUPERSEDED

® Delegation
Redelegates authorities for Title | of the Indian Self-Determination and Education
Assistance Act (ISDA), P.L. 93-638, to the Administrator, Health Services
Administration except authority under 8107 of Title | of the ISDA.
May be redelegated except authority under 8105(b) of Title | of the ISDA.

® Supersedure

Superseded by June 30, 1993 delegation.
MAY 25, 1976 (SIGNED BY ACTING ASH) SUPERSEDED

® Delegation

Delegates authority to the Administrator, Health Resources and Services
Administration (HRSA), for P.L. 93-638, except 8107 of Title | of the ISDA.

May be redelegated except authority under 8106(b) for advance payments may not
be redelegated lower than the Director, Indian Health Service (IHS).

® Supersedure

Supersedes March 12, 1976 delegation to the Assistant Secretary for Health
(ASH).

Superseded by June 30, 1993 delegation.
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APPENDIX D

DELEGATIONS OF AUTHORITY (continued)

NOVEMBER 23, 1988 (SIGNED BY DIRECTOR, IHS) SUPERSEDED
® Delegation

Delegates authority to Area Directors, et a, all authorities under Title | of the
ISDA.

® Exceptions
Advance payments.
Waive provisions of Federal contracting laws.

® Supersedure
Supersedes January 4, 1985 the delegation of authority contained in the Indian
Health Manual, Part 1, Chapter 5, Delegations of Authority, Subject: Indian Self-
Determination and Education Assistance Act, Title I, Exhibit 1-5.2E-1.

Superseded by March 14, 1996 delegation of authority to Director, Alaska Area
from the DHO.

JUNE 30, 1993 (SIGNED BY SECRETARY, HHS)
® Delegation

Delegates to the ASH, with authority to redelegate, all authorities vested in the
Secretary, HHS by the ISDA, P.L. 93-638, as amended.
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APPENDIX D

DELEGATIONS OF AUTHORITY (continued)

® Exclusions

Authority to promulgate regulations under 8107 of Title | of the ISDA, as
amended.

Authority to submit reports to the Congress.

Establish advisory committees/national commissions, and appoint members to such
committees/commissions.

® Supersedure

Supersedes July 3, 1975 delegation from Secretary to ASH.
JUNE 30, 1993 (SIGNED BY ACTING ASH) SUPERSEDED

® Delegation

Delegates to the Director, IHS, al authorities for P.L. 93-638, the ISDA, as
amended.

® Special Conditions

Contracts must continue to be awarded and administered by Contracting Officers
appointed pursuant to Federal and Department regulations until IHS obtains
approval from the Deputy Assistant Secretary for Health Management Operations
(DASHMO) for an alternative method of awarding and administering the
contracts.

Authority to award self-governance (SG) compacts and annual funding agreements
(AFAs) may not be exercised in fiscal year (FY) 94 until an implementation plan
describing the methodology for administering the program is approved by the
DASHMO.
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APPENDIX D

DELEGATIONS OF AUTHORITY (continued)

® Exclusions

Authority to promulgate regulations under 8107 of Title | of the ISDA, as
amended.

Authority to submit reports to the Congress.

Establish advisory committees/national commissions, and appoint members to such
committees/commissions.

® Redelegation
Authorities regarding the SG compacts and AFAs may not be redelegated.

® Supersedure
Supersedes May 25, 1976 delegation from the ASH to Administrator, HRSA for
the ISDA as continued in the Reorganization Order of January 4, 1988 (52 FR
47053).

Superseded by July 17, 1996 delegation of authority from the ASH to the
Director, IHS.

MARCH 14, 1996 (SIGNED BY DIRECTOR, IHS)

® Delegation

Delegates authority to Director of Headquarters Operations (DHO) for application
IHS-wide, all of the authorities of the ISDA, P.L. 93-638, as amended.

Authorities may be redel egated.

APPENDIX D
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DELEGATIONSOF AUTHORITY (continued)

® Exclusions

Authority to promulgate regulations under 8107 of Title | of the ISDA, as
amended.

Authority to submit reports to the Congress.

Establish advisory committees/national commissions, and appoint members to such
committees/commissions.

® Supersedure

Supersedes November 23, 1988 delegation to the DHO and the Director, Alaska
Areain the Indian Health Manual, Part 1, Chapter 5, Delegations of Authority,
subject: Indian Self-Determination and Education Assistance Act, Title I, Exhibit
1-5.1J.

Previous redel egations of authority to officials within the IHS continue in effect to
the extent they are consistent with this delegation and until they are superseded or
cancelled by appropriate authority.

Does not supersede Indian Health Manual, Part 1, Chapter 5, Delegations of
Authority, subject: Indian Self-Determination and Education Assistance Act, Title
I, Exhibit 1-5.1J.

MARCH 14, 1996 (SIGNED BY DHO)
® Delegation

Delegates authority to the Director, Alaska Area IHS, for application within
Alaska Area, al authorities of the ISDA, P.L. 93-638, as amended, including:

Authority to award contracts, and subsequent modifications to contracts,
pursuant to Title | of P.L. 93-638, as amended.

APPENDIX D
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DELEGATIONSOF AUTHORITY (continued)

Authority to issue AFAs for compacts awarded pursuant to Title 111 of P.L.
93-638, as amended.

Authority to sign amendments to compacts awarded pursuant to Title 11 of
P.L. 93-638, as amended.

Contracts awarded pursuant to Title | of P.L. 93-638, as amended, may only be
awarded and administered by a Contracting Officer appointed in accordance with
the Federal and Department acquisition regulations.

Director, IHS, retains authority to sign all initial compact and initial AFA
documents for awards made pursuant to Title 111 of P.L. 93-638, as amended.

AFAs for compacts awarded pursuant to Title I11, 8303 of P.L. 93-638, as
amended, may only be executed by issuance of aNotice of Grant Award that is
signed by a duly appointed Compacts Officer.

® Exclusions
Authority to promulgate regulations under 8107 of Title | of the ISDA.

Authority to submit reports to the Congress.

Establish advisory committees/national commissions, and appoint members to such
committees/commissions.

® Supersedure

Supersedes November 23, 1988 delegation of authority to Director, Alaska Area,
contained in the Indian Health Manual, Part 1, Chapter 5, Delegations of
Authority, Subject: Indian Self-Determination and Education Assistance Act, Title
[, Exhibit 1-5.1J.

APPENDIX D
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DELEGATIONSOF AUTHORITY (continued)

Previous delegations of authority made to officials within the IHS may continue in
effect to the extent that they are consistent with this delegation and until they are
superseded or cancelled by appropriate authority.

JULY 17, 1996 (SIGNED BY THE ASH)
® Delegation
Delegates authority to the Director, IHS, with authority to redelegate, all
authorities vested in the Secretary, HHS, by the ISDA (as delegated by the
Secretary, HHS, June 30, 1993 to the ASH under the ISDA, P.L. 93-638, as
amended), for the IHS.

® Exclusions

Authority to promulgate regulations under 8107 of Title | of the ISDA, as
amended.

Authority to submit reports to the Congress.

Establish advisory committees/national commissions, and appoint members to such
committees/commissions.

® Supersedure
Supersedes June 30, 1993 delegation to the Director, IHS, by the Acting ASH.
Previous redelegations of authority made to officials within the IHS continuein

effect to the extent they are consistent with this delegation and until they are
superseded or cancelled by appropriate authority.

APPENDIX D
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DELEGATIONSOF AUTHORITY (continued)

BUREAU OF INDIAN AFFAIRS

The Bureau of Indian Affairsisin the process of creating an Indian Affairs Manua (IAM)
showing its delegations of authority. When the delegations are shown in the newly created
Manual, they can then be included in Appendix D of this Handbook.



