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PREAMBLE
The following Agreement constitutes a complete and total agreement by and between Local 1396, Laborers’ International Union of North America (LIUNA), AFL‑CIO, hereinafter referred to as the Union and the Indian Health Service (IHS), Headquarters, Rockville, Maryland, hereafter referred to as the Employer.

This Agreement is executed under the authority granted in the Civil Service Reform Act of 1978, Public Law (P.L.) 95‑454.  Nothing in this Agreement constitutes a waiver of any rights by either party in accordance with this law.

The mission of the Indian Health Service, in partnership with American Indian and Alaska Native people and the Union, is to raise the health status (physical, mental, social, and spiritual) of the American Indian and Alaska Native people to the highest level possible. 

This Agreement reflects the commitment and dedication of our employees and the American Indian and Alaska Native people we serve by:

a. promoting effective and efficient operations through quality customer service;

b. developing harmonious relationship between the Union and the Employer;

c. establishing equitable and peaceful procedures for the resolution of differences and grievances; and 

d. providing the employees an opportunity through Union representation to engage in collective bargaining with respect to conditions of employment and personnel policies and practices.  

ARTICLE 1

EFFECT OF LAW & REGULATION AND DEFINITIONS

Section 1.  
In the administration of conditions of employment, the Parties are governed by this Agreement and all existing rules, regulations and policies in effect at the time of the signing of this Agreement. 
Section 2.  
Before making any changes to or implementing any rules, regulations, or policies, the Employer agrees to bargain in good faith with the Union to the extent required by law.  

Section 3.  Definitions.

a. Day means calendar day, unless otherwise specified.

b. Employee means bargaining unit employee.

c. Agreement means this collective bargaining agreement between the Employer and the Union.

d. Employer means IHS Headquarters.

e. Work unit means the lowest organizational subdivision under the supervision of a single supervisor.


f.   Management official means an individual employed by an agency in a position the duties



and responsibilities of which require or authorize the individual to formulate, determine,


or influence the policies of the agency.

g.  Official time for the purposes of agency tracking means time spent by an employee serving as a Union representative performing appropriate Union representational activities (not internal Union business).

ARTICLE 2
RECOGNITION AND UNIT DESCRIPTION
Section 1.  Recognition.

a. The Employer recognizes that the Union is the exclusive representative of all certified unit employees, hereinafter referred to as the employees, in the Unit described below, in accordance with the Certification of the Election results issued by the Federal Labor Relations Authority (FLRA) for the Indian Health Service, Headquarters, Maryland, by Case No. WA‑RO‑50038, dated March 21, 1996, as amended by certification dated April 30, 2002, and as amended by certification WA‑RP‑02‑0014, dated May 16, 2002.
b.  The Union recognizes its responsibilities to represent the employees for as long as the Union continues as the exclusive representative of such employees.  The certified Unit to which this Agreement is applicable is:

Included: All professional and non‑professional employees employed by the Department of Health and Human Services, Indian Health Service, at its Headquarters in Rockville, Maryland.

Excluded: All management officials, supervisors, and employees described in 5 U.S.C. 7112(b)(2),(3),(4),(6) and (7) of the Federal Service Labor-Management Relations Statute (FSLMRS).
c. The Employer recognizes the Union, its duly elected officers and appointed representatives as the exclusive representatives of employees in the bargaining unit and that the Union has the exclusive right to act for and represent all employees in the bargaining unit in negotiations and joint meetings with the Employer with regard to matters affecting conditions of employment.

Section 2.  Provisions.  
The provisions of the Agreement shall be binding upon the parties in regard to any eligible Employees added to this Unit due to reorganization, election, or addition of new programs, or resulting from the decisions of the FLRA. 

Section 3.  Termination.  
Termination of this Agreement shall not of itself terminate the exclusive recognition granted the Union.
ARTICLE 3

EMPLOYEE RIGHTS, RESPONSIBILITIES AND PRIVILEGES
Section 1.  Fair and Equitable Treatment.  

a. All Parties to this Agreement have a reasonable expectation to have their diversity recognized and respected, and have a right to receive fair and equitable treatment with due regard to Indian Preference, Veterans preference and other preference categories as defined by law. 

b. The Parties affirm their joint opposition to illegal discriminatory practices in connection with employment, promotion, or training, believing that the public interest requires the full utilization of employees’ skills and abilities without regard to age, sex, race, religion, color or national origin, sexual orientation, handicapping condition, marital status, political affiliation or other conditions covered by law, with due regard to Indian Preference.

Section 2.  Participation in the Union.  
Employees in the bargaining unit shall have, and shall be protected in the exercise of, their right, freely and without fear of penalty or reprisal, to form, join, and assist the Union or to refrain from any such activity.  Except as hereinafter expressly provided, the freedom of such employees to assist the Union shall be recognized as extending to participation in the management of the organization and acting for the organization in the capacity of an organization representative, including presentation of its views to officials of the Executive Branch, the Congress, or other appropriate authority, except where such participation would result in a conflict of interest as a result of the official duties of the employee, or be otherwise incompatible with law.

Section 3.  Employee Communication(s).  
This Agreement does not prevent any employee from bringing matters of personal concern to any appropriate official in accordance with applicable laws, regulations, or agency policies.   It is agreed and understood that employees of the Unit may request to communicate with a supervisory or management official of a higher level than the employee’s immediate supervisor or with a representative of the servicing Human Resources (HR) office.  The employee must coordinate with his/her immediate supervisor to leave his/her work area for this purpose (there must be a request made by the employee and both the employee and the supervisor must agree to the amount of time to be used and when the time can be taken).  It is not necessary for the employee to explain the reasons for wanting to talk to any of the above officials.  However, in the interest of mutual understanding if the problem falls within the supervisor's scope of authority, resolution may be attempted at that level.

Section 4.  Representation.  
The Union shall be given the opportunity to be represented at:

b. Any formal discussion between one or more representatives of the Employer and one or more employees in the Unit or their representative concerning any grievance or any personnel policy or practices or other general conditions of employment.

b.   (Weingarten Rights)  At any examination of an employee in the unit by a representative of the agency in connection with an investigation if:

(1)

The employee reasonably believes that the examination may result in disciplinary action against the employee, and
(2)


The employee requests representation.
      c.   The Employer will inform employees on an annual basis of their rights under paragraph b


 above.
d. Nothing in this contract will be construed as denying an employee a right which they have under P.L. 95-454 or any other law.

Section 5.  Orientation. 
The Union will be given the opportunity to meet with each new employee and present an information package, etc., to him/her explaining the duties and rights of the Union and the employee.  Up to 20 minutes of duty time will be provided to each new employee to meet with the Union in accordance with Section 14 below.
Section 6.  Outside Work Activities. 
Employees have the right to engage in activities of their own choosing, except as prohibited by law, government‑wide regulation, or other existing policy, as negotiated with the Union.  In certain circumstances where there is an inference of a violation of one of the above, prior approval may be required.
Section 7. Employee/Management Responsibilities.  
Management is obligated to keep employees informed of rules, regulations, policies, and procedures under which the employees are obligated to operate.  Any amendments or changes thereof must be negotiated as appropriate with the Union.   Specific details concerning access to rules, regulations, policies, and procedures will be arranged by mutual agreement of the parties.  Employees have the responsibility to review these procedures when they have been notified and access is made available.
Section 8.  Employee Work Space.  
The Employer will not normally search individual(s) work space that is being solely used for the personal use of an employee without the presence of the individual(s) to whom the space is assigned or the presence of a Union Representative.  Notification to the employee and the Union will be made in advance if at all possible.  However, if there is reasonable suspicion that the space may contain what is being searched for by the Employer and the employee or Union representative is not available, the search may be conducted.  If such a search is performed, it shall be conducted according to applicable laws and regulations.  
Section 9.  Other Representatives.  
At the employee’s own choosing, an employee may be represented by an attorney or representative other than LIUNA in any appeal action not under a negotiated procedure (grievance or Alternative Dispute Resolution (ADR)).  The employee may exercise grievance or appellate rights which are established by law, rule, or regulation.
Section 10.  Files Containing Employee Information.

b. Upon request and in accordance with governing laws, rules and regulations, an employee or his/her properly authorized representative may review and be provided a copy of the contents of a file containing information personal to the employee. 
b.   Employees should direct their requests in writing to the appropriate official that maintains the file. The Employer, where applicable, will respond as soon as possible to these requests (normally within five working days).

Section 11.  Courtesy in the Workplace. 
Employees have the right to receive and are expected to demonstrate courtesy and consideration consistent with the Department of Health and Human Services (HHS) Supplemental Standards of Ethical Conduct for Employees.
Section 12. Federal Tort Claims Act Coverage.  
Upon request, the Employer agrees to provide a point of contact to an employee against whom suit is brought based upon activities alleged to be within the scope of his/her official duties and who is considering making a request for legal representation.  
Section 13. Probationary/Trial Period.  
Management will periodically review employee performance during probationary/trial periods and shall inform the employee of any deficiencies in performance or instances of misconduct.  Persons selected for employment are presumed to possess the skills and character traits necessary for satisfactory performance as a permanent employee.  During the initial period of employment, employees will be provided training as necessary for successful job performance.  Management and the Union agree to provide necessary information/assistance to probationary/trial employees contributing to satisfactory job performance.  Management will give good faith consideration to any Union input provided. 
Section 14.  Duty Time for Employees.

b. Employees meeting with Union representatives and/or management officials will be granted a reasonable amount of duty time for preparing and presenting the issue(s).

b. An employee requesting duty time will coordinate with his/her supervisor the approximate amount of time needed, when it can be used and how the supervisor may contact the employee in case of emergency.  If the employee cannot be released immediately due to work-related reasons, the employee will be released as soon as possible, but no later than the end of the employee’s next regularly scheduled tour of duty, except in unforeseen situations.  If a delay in releasing an employee involves a situation with a contractual time limit, the time limit will be extended equal to the delay. 
 It is not necessary for the employee to explain the specific reasons for wanting to talk to any of the above officials.  In the interest of mutual understanding, it is suggested that the supervisor be made aware of the subject to be discussed if the problem falls within the supervisor’s scope of authority so that resolution may be attempted at that level.  If not, then the employee should state the general nature of the issue; i.e., grievance, EEO, etc.

Section 15.  No Reprisal.   Employees exercising any appeal right granted by law, rule, regulation, or this Agreement will not be subjected to reprisal actions.
ARTICLE 4

UNION RIGHTS AND REPRESENTATION
Section 1.  Designation of Union Officials.

a. The Union President, Business Manager, or designee, shall be the primary contact within the bargaining unit for purposes of notification of changes, events or other issues which may affect the bargaining unit.

      b.   The Employer will recognize for official time purposes up to 10 Union Representatives from the bargaining unit serving as stewards and officers, but not including committee members and ad hoc representatives performing appropriate representational duties.  However, the Union will attempt to normally have no more than one (1) steward from any one work unit.  However, the Union cannot control the election of officers.  Therefore, elected officers would be an exception to the rule.   

c. The Union will supply the Employer in writing and shall maintain on a current basis, a complete list of all authorized Union representatives.  The Union will provide a new list whenever there is a change.  The new individuals cannot assume their responsibilities or authorities until the Employer representative officially receives the new list with the new Union representatives’ names.

d. Union representatives shall be granted reasonable release time to perform appropriate representational duties.  
Section 2.  Release Procedures.  
The following procedures shall govern in establishing contacts between employees and Union representatives:
d. An employee desiring to see a Union representative during duty hours shall notify his/her supervisor in accordance with the procedures established in Article 3.  

d. Official time spent by authorized Union representatives shall be recorded on the official time form (as agreed to by the parties).  Union representatives will be required to record the total amount of official time used each day during the administrative tour (2 weeks).  A copy of the form will be submitted to the supervisor at the end of each pay period for verification purposes.  

Section 3.  Activities for Which Official Time is Not Appropriate.  
The Union shall not solicit the filing of grievances or complaints.  Solicitation of membership and activities concerned with the internal management of the Union, such as the collection of dues, campaigning for office, conduct of election, and distribution of authorization cards may not be conducted during duty or on official time.

Section 4.  Official Time Activities.  
It is mutually agreed that Union representatives are first and foremost employees of  Headquarters, IHS.  Union representatives will be allowed a reasonable amount of official time (as stated above) to perform their duties in accordance with this Article.  Official time is time granted by the Employer to perform representational functions without charge to leave or loss of pay.  The parties agree that the request will be reasonable as to the amount of time needed and when that time must be taken, giving full consideration to workload requirements.  Official time is appropriate for the following activities: 


a.
When investigating, preparing, and/or presenting grievances in accordance with the negotiated grievance procedure.
b.
When serving as a Union representative or technical advisor in arbitration hearing conducted under Article 12 of this Agreement.
c.
When serving as a Union representative in the preparation and presentation of an adverse action or discrimination complaint hearing when the employee has designated the Union as his/her representative, 

d.
 When participating in a formal discussion.

e. 
When negotiating with management officials concerning changes to personnel policies, practices, and procedures affecting working conditions in accordance with Article 7 of this Agreement and the law.

f.   When attending meetings arranged and called by management officials.

g. 
When performing other functions for which official time is specifically authorized by the terms of this Agreement and/or law.


h.   Attendance by Union Representatives at training sessions sponsored by the Union, that is of mutual benefit to the Union and the Employer.  It will not normally exceed 40 hours for any individual per year.  Additional time may be provided upon mutual consent.  An agenda will be provided to the employer as soon as possible in advance of the training.  
Section 5.  Grievance Representation.  
The Union has the right to represent an employee or group of employees in presenting a grievance or other appeal, or when raising matters of concern or dissatisfaction with Management.  The settlement and/or relief sought leading to an adjustment must be consistent with the terms of this Agreement and all applicable laws, rules, and regulations.  Where an employee chooses to represent him/herself, the Union will be provided an opportunity to be present at all meetings where a settlement might possibly be made, in order to represent the rights of the entire bargaining unit.

Section 6.  Formal Discussions.  
The Union will be notified, and provided an opportunity to attend formal discussions between one or more representatives of the Employer and any member of the bargaining unit in connection with a grievance, personnel policy, practice, or other general conditions of employment.  The Union may participate fully in the meeting, but cannot interfere with or disrupt the meeting.  The agenda or subject matter will be provided to the Union in a reasonable amount of time prior to the meeting, whenever possible.  A grievance meeting, or other similar meeting where a settlement may be made, is considered a formal meeting for the purposes of this section.

Section 7.  Negotiations.  
The Employer agrees to respect the rights of the Union and meet jointly and negotiate with the Union on all appropriate matters as defined in 5 U.S.C.  Chapter 71, and agrees to negotiate with the Union as appropriate (substantive or impact and implementation) on proposed new policy or changes in such policy affecting the employees or their general working conditions with the goal of arriving at a mutual agreement.

Section 8.  Discussions.  
It is recognized that the implementation and execution of the provisions of this Agreement requires appropriate processes for effective discussions and communication.  In addition, there are other matters concerning personnel policies, procedures, and working conditions not covered by this Agreement, which may become a matter of interest to either Party.  In both situations, these matters may be subject to discussions between the Union and the Employer.

Section 9.  Request for Information.  

a.
The duty of the Employer and the Union to negotiate in good faith under the law shall
include the obligation of the Employer to furnish the Union or its authorized representative upon request and to the extent not prohibited by law, data which is normally maintained by the Employer in the regular course of business; which is reasonably available, and necessary for full and proper discussion, understanding, and negotiation of subjects within the scope of collective bargaining; and which does not constitute guidance, advice, counsel, or training provided for management officials or supervisors relating to collective bargaining.  All requests for information under 5 U.S.C. 7114 shall be submitted to the designated management official through the President or the local Union Business Manager, and state the particularized need.

b.
Employee personnel records and other official files maintained by the Employer in a
system of records as defined by the IHS Privacy Act implementing regulations will be safeguarded to assure that all disclosures are in accordance with the Act and other applicable regulations.  


c.
In accordance with regulations, only authorized personnel shall have access to an employee’s personnel and other official files without the employee’s written authorization.  However, this does not exclude the Union President or Business Manager from reviewing, requesting, and obtaining copies of various files where necessary to properly represent employees in the bargaining unit.  Information received by such Union representatives will be kept confidential as required by law, except where information is needed on a particular case.
Section 10.  Primary Contacts.  
The Union will direct correspondence or other communications to the designated management official (DMO).  The Employer will direct correspondence or other communications to the designated Union official (DUO).
Section 11.  Misuse of Official Time.

Both parties shall make all efforts to ensure that official time is not misused.  If the Employer believes at any time that official time is being misused, a meeting will be scheduled between the DMO and the DUO to discuss the situation and try to settle the issue.

Section 12. Third‑Party Hearings.  
Union representatives who represent bargaining unit employees before the Federal Labor Relations Authority (FLRA), Merit System Protection Board (MSPB), Equal Employment Opportunity Commission (EEOC), Federal Mediation and Conciliation Service (FMCS), or Federal Service Impasses Panel (FSIP) shall be authorized official time as needed for such purposes as determined by these authorities or otherwise under this Agreement.
ARTICLE 5

MANAGEMENT RIGHTS
Section 1.  Management Rights.  
In accordance with Section 7106, Title VII, Civil Service Act of 1978 and subject to Section 2 of this Article, nothing in this Agreement shall affect the authority of any management official:

a. to determine the mission, budget, organization, number of employees, and internal security practices of the agency; and 

b. in accordance with applicable laws ‑

(1)
to hire, assign, direct, layoff, and retain employees in the Agency, or to suspend, remove, reduce in grade or pay, or take other disciplinary action against such employees;



(2)

to assign work, to make determinations with respect to contracting out, and to determine the personnel by which Agency operations shall be conducted;



(3)

with respect to filling positions, to make selections for appointments –

b. 




a.
from among properly ranked and certified candidates for promotion;


b.
or any other appropriate source; and,



(4)

to take whatever actions may be necessary to carry out the Agency mission during


emergencies.

Section 2.  Negotiable Matters.  
Nothing in this Article shall preclude the Employer and the Union from negotiating:

a. At the election of the Agency, on the numbers, types, and grades of employees or positions assigned to any organizational subdivision, work project, or tour of duty, or on the technology, methods, and means of performing the work;

b. Procedures which management officials of the Agency will observe in exercising any authority under this Article; or

c. Appropriate arrangements for employees adversely affected by the exercise of any authority under this Article by such management officials.

Section 3.  Informal Counseling.  
The Employer retains the right to hold informal counseling sessions or reviews with employees without the presence of a Union representative.  Employees will be given an opportunity to initial any written record of such sessions or reviews.  A copy will be given to the employee, upon request.  It is not intended that this language will bypass the employees’ right to request a Union representative under Weingarten or limit the Union's right to attend formal meetings under the law.
ARTICLE 6

FACILITIES AND SERVICES TO THE UNION
The parties agree to maintain the status quo on the use of facilities and services as of the date of the signing of this Agreement.

ARTICLE 7

MATTERS APPROPRIATE FOR NEGOTIATION

DURING THE TERM OF THIS AGREEMENT
Section 1.  Negotiable Subjects.  
It is agreed and understood that matters appropriate for negotiation between the parties are the personnel policies, programs, and procedures relating to working conditions that affect bargaining unit employees. 

Section 2.  Changes In Working Conditions.  
It is further recognized that this Agreement is not all‑inclusive and the fact that certain working conditions have not been specifically covered in the Agreement shall not alleviate the responsibility for either party to negotiate with the other as appropriate on any changes to working conditions which are negotiable in accordance with the FSLMR or this Agreement. 

Section 3.  Legal Compliance.  
It is agreed and understood by the Parties that any mid-term bargaining undertaken in accordance with this article shall not conflict with applicable law or regulation of the Federal Government.

Section 4.  Effect on Prior Local Agreements.  
It is agreed and understood by the Parties that this Agreement will supersede any agreements or MOA/MOU/s that are in conflict with the provisions of this Agreement, with the exception to any MOA/MOU or other agreement concerning the relocation of employees to the TMP or Reyes Buildings, unless expressly provided for in this Agreement.

Section 5.  Past Practices.  
The Parties agree that established practices about which the Parties have had actual or constructive knowledge and which have been accepted by the Parties will continue in effect, unless changed by the terms of this Agreement or, unless one party notifies the other party prior to a change and is afforded the opportunity to bargain on the change.   Illegal practices will be terminated immediately after notice has been given to employees/Union.
ARTICLE 8

TERM OF AGREEMENT AND MODIFICATIONS TO AGREEMENT
Section 1.  Term of Agreement.  
The effective date of this Agreement shall be the date it is approved by the Agency, or on the 31st date after the signing of the Agreement by the Parties at the table, whichever comes first, in accordance with 5 U.S.C. 7114, and shall remain in effect for a three‑year period.  At least sixty (60) but not earlier than one hundred and five (105) calendar days prior to the three-year expiration date of this Agreement, and provided the Agreement has not been terminated at an earlier date, either party may give written notice of its intent to reopen, modify, or terminate this Agreement.  If such notice is given, this Agreement shall remain in effect until the changes have been negotiated and approved.   However, this Agreement will be automatically renewed for an additional one-year period if neither party requests negotiations in writing by the sixtieth day prior to its termination date.

Section 2.  Mid‑Term Bargaining.
a. The Parties agree that mid‑term bargaining over issues covered by this Agreement will only take place if:

(1)
    Both parties mutually agree to open an article of the Agreement;

(2)
A change in law or government‑wide regulation necessitates the need to change a particular article(s) in this Agreement; 

(3)
   Either party requests to modify not more than two (2) articles each within 30 days prior to the mid‑term of this Agreement (18 months after effective date); and/or

(4)
   Specific articles shall by their terms be subject to re-opening in the manner and at such times as are set forth in those articles.

 b.
The Parties agree that mid-term bargaining over issues not covered by this Agreement   will take place if:

(1)

The DHHS and/or the Employer proposes new policy or regulations regarding
personnel policies or working conditions of employees that are not substantively negotiable but for which procedures and adverse impact may be negotiated; and/or

(2)     Either party may propose a new policy or procedure covering working conditions

 
of the employees in the bargaining unit, which may be negotiated fully to the extent of the law.

c.
In order to conduct mid‑term bargaining as expeditiously as possible, the following  

procedures are agreed to:

a.    Notice of the proposed new policy or change will be furnished to the Union by the DMO as early as possible, or vice versa for a Union proposed change, and whenever practical no later than twenty (21) days prior to the proposed implementation date stated in the notice.  The party submitting the change shall provide necessary and relevant information sufficient to permit full and proper discussion, understanding, and negotiation regarding its proposal.

(2)    The receiving party shall counter with its written concurrence or non-concurrence (where that choice is available) with the proposed changes within 5 days of notification.  If they elect to negotiate (except where either party may unilaterally request negotiations), written counter proposals will be submitted prior to the first Bargaining Session and within 15 days after notification of their intent to negotiate. If there is no response from the receiving party within the time frames above after receipt of the notice, concurrence is deemed and the proposal may be implemented.

(2)    Bargaining sessions shall occur on successive workdays with reasonable accommodation made for work requirements imposed on representatives of both parties.

(2)    Either side may request the assistance of the FMCS at any point in the bargaining process they believe that further negotiations are futile.  Both parties shall make themselves available as requested by the FMCS.

(2)   Where impasse is reached, the FMCS representative shall be requested to certify the impasse in writing.

(2)   When the services of mediation do not resolve the impasse, either party or both jointly may request the assistance of the FSIP.  

(2)    Amendments and supplemental agreements shall become effective on the date approved by the DHHS, if applicable, or otherwise the date on which it is signed by the parties.


d.
In an emergency situation, the Employer will attempt to notify the Union in advance of any change.  However, if this is not possible, the parties agree that the Employer may implement the change as required and notify the Union as soon as possible thereafter.  Negotiations will then commence as soon thereafter as possible, which could result in retroactive application of some provisions of the agreed to policy.
ARTICLE 9

INDIAN PREFERENCE
Section 1.  Employment Preference.  

It is the policy as well as the intent and priority of the Employer to implement the various legislative enactments that provide for preference in the employment of American Indian/Alaska Native people within the Agency, including but not limited to announcing and filling vacancies, recruitment, reassignments and Reductions‑In‑Force.  It shall be the policy and intent of the Union to support the implementation of such legislative enactments under:  Indian Preference, Title 25 U.S.C. 472; Indian Reorganization Act, 5 U.S.C. 3351; Indian Health Manual, Part 7, Chapter 3, Indian Preference, and in accordance with case law:  Morton v. Mancari (1974); Freeman v. Morton (1974); Tyndall v. United States (1977); Moore v. McCabe (1984); and Preston v. Heckler (1984).

Section 2.  Subject to Grievance Procedure.

Matters contained in this contract in reference to Indian Preference shall be subject to the grievance procedure and arbitration as they relate to the local application and interpretation.

ARTICLE 10

EQUAL EMPLOYMENT OPPORTUNITY (EEO)
Section 1.  Policy of No Discrimination.  
It shall be the positive and continuing policy of both the Employer and the Union that all qualified persons are assured equal opportunity in employment matters. Discrimination on the basis of race, color, religion, gender, age or national origin, physical and emotional handicap is strictly prohibited.  The Employer shall continue to encourage constructive contributions from the Union towards its goal of maintaining and providing EEO.  The Union will be afforded the opportunity to be represented on said committee.  The parties agree that EEO shall be administered in accordance with Title 5 U.S.C., the Civil Rights Act of 1991, the Rehabilitation Act of 1973 as amended, the Age Discrimination in Employment (ADEA), Executive Order 11478, and other authorizing legislation and applicable regulations.

Section 2. Employee Representation.  
Employees who believe they are experiencing difficulties regarding equal employment opportunity on the basis of race, color, religion, gender, sexual orientation, age, national origin, handicapping condition, may be represented by the Union or they may select a personal representative when filing under the EEO statutory procedure.  If the grievance procedure is chosen, only a Union representative may be used.

Section 3.  Indian Preference.  
Nothing in this Agreement shall be construed as contrary to Indian Preference.

Section 4.  Prevention of Sexual Harassment.

a. The Parties jointly support an organizational environment free from sexual harassment.  Every reasonable effort will be made to protect and safeguard the rights and opportunities of all individuals to seek, obtain, and hold employment without being subjected to sexual harassment in the workplace.  The parties recognize that harassment on the basis of sex is a violation of Section 703 of Title VII of the Civil Rights Act of 1964.  Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature may constitute sexual harassment when the conditions as described in EEOC guidelines, Section 1604.11 are present.  The Parties also agree to follow IHS policy to address sexual harassment or the negotiated grievance procedure.

b. The Employer acknowledges that sexual harassment undermines the integrity of the Federal Government and will not be condoned.  Merit System principles require that all employees be allowed to work in an environment free from sexual harassment.  Further, sexual harassment is a prohibited personnel practice when it results in discrimination for or against an employee on the basis of conduct not related to performance, such as the taking or refusal to take a personnel action, including promotion of employees who submit to sexual advance or refusal to promote employees who resist or protest sexual overtures.  Such conduct interferes with an individual’s work performance or creates an intimidating, hostile, or offensive work environment.

Section 5.  Affirmative Action Employment Program Plan.  
Establishment and implementation of an Affirmative Action Employment Program Plan is a fundamental objective of both parties.  The Employer shall continue to provide overall management support and budgetary planning to achieve affirmative action objectives throughout the IHS Headquarters, as outlined in 29 CFR 1614.102.  The Employer will provide notice to the Union prior to developing the IHS procedures for implementing the Affirmative Action Employment Program Plan.  The Union will be provided the opportunity to negotiate as appropriate on these procedures as well as the Upward Mobility plan, minority advancement plans, and the EEO regulations as a whole, keeping in mind that they may not vary from the law.
Section 6.  EEO Complaint Process.  
The Employer and the Union agree that formal EEO complaints may be processed pursuant to the EEO applicable provisions of public law, rules, and regulations and/or this Agreement.

Section 7.  Complaint Procedure.  
The Employer will make available to the Union copies of the EEO complaint procedure and will periodically publish the names of EEO counselors who will periodically advise employees of the EEO complaint procedure.  Upon request, the Employer will make available to the Union, as it is received, copies of all published EEO regulations, policies, and procedures applicable to the Employer.

ARTICLE 11

HOURS OF WORK AND OVERTIME
Section 1.  Workday and Workweek.  
The standard workday shall be defined as eight (8) hours a day, not including the meal period. The standard workweek shall be defined as five (5) 8-hour days for a total of forty (40) hours, Monday through Friday.  A pay period consists of 80 hours over a two week period.  See the article on Alternative Work Schedules for work schedules other than the standard.  

Section 2.  Overtime Hours and Distribution.

a. Overtime is work in excess of eighty (80) hours a pay period in pay status and/or in excess of the regularly scheduled hours in a day, which is officially authorized and performed and is compensated for at rates in accordance with applicable regulations.   In order to prevent favoritism in overtime distribution, overtime assignments shall be distributed fairly and equitably, and consistent with an employee’s qualifications and workload requirements.  The Union recognizes the Employer’s right to order and approve/disapprove overtime work by any employee on any work schedule/tour of duty.  The Employer will advise employees at the time of requesting overtime to be worked whether overtime payment is an option. 


b.
Employees covered (non-exempt) under the Fair Labor Standards Act (FLSA):

(1)

Employees who work in excess of their regularly scheduled hours per day, week,
or pay period with the knowledge (direct or indirect) of their supervisors (suffered and permitted), will be compensated for that overtime worked.  


(2)


Employees are entitled to monetary compensation at one and ½ times the basic rate of pay unless they make a written election to take compensatory time off instead.    


c.  
Employees not covered (exempt) under the FLSA:



(1)  
For each employee whose rate of basic pay does not exceed the minimum rate for

 

GS-10, the overtime hourly rate is 1 ½ times his or her hourly rate of basic pay.



(2)

For each employee whose rate of basic pay exceeds the minimum rate for GS-10,


the overtime hourly rate is 1 ½ times the hourly rate of basic pay at the minimum rate for GS-10.



(3)

Employees may request to receive either overtime payment or compensatory time
off.  However, employees whose rate of pay exceeds GS-10, Step 10, may be required to take compensatory time off in lieu of overtime pay.   


d.
Records of overtime/comp time worked will be available for review by Union representatives consistent with pertinent regulations.

e.
Earned compensatory time must be used within 8 pay periods from the date earned.  If compensatory time is not used within that time frame, it will be automatically converted to overtime pay.

Section 3.  Overtime Relief.  
Upon request, the Employer will normally relieve an employee from an overtime assignment if there are compelling personal reasons and/or if there is another employee with the knowledge, skills and abilities, as determined by management, who is willing and available for the assignment.
Section 4.  Notice of Overtime.  
Whenever possible, it shall be the practice of the Employer to give employees a minimum of twenty‑four (24) hours of advance notice when making assignments for overtime work.  Notification for anticipated overtime work on Saturday and/or Sunday shall be made no later than noon Thursday.

Section 5.  Compensatory Time Off for Religious Observance.

a. An employee whose personal religious beliefs require the absence from work during certain periods of time may elect to work compensatory time to make up for such time.
      b.   “Personal religious belief” shall be interpreted broadly.  The religious belief does not have to be associated with, or the recognized requirement of, an established religion.

c. 
It is the Employer’s policy to make reasonable accommodations to grant employees religious compensatory time off, unless the adjustment of the work schedule interferes with the organization’s ability to accomplish its mission.
      d.  An employee must earn compensatory time up to four (4) pay periods in advance prior to using religious compensatory time or make up the time within four (4) pay periods after it is used, or it will be converted to annual leave (if available) or otherwise to leave without pay (LWOP).

e. 
Employees must make a written request as far in advance as possible to their    supervisors, for approval to work religious compensatory time.  Religious compensatory time for such observances will be granted except when the adjustment of the work schedule will interfere with the organization’s ability to accomplish its mission. 

Section 6.  Rest Period.  
Employees are entitled to a fifteen (15) minute rest period during each four hours of the workday, including overtime, as close as possible to the midpoint of the four hours.  Rest periods may not be appended to periods of leave, lunch, or the beginning or end of the employee’s workday.

Section 7.  Meal Periods.  
A meal period of between 30 to 60 minutes will be taken as close as possible to the mid-point of the working day in accordance with applicable regulations.  

     ARTICLE 12

LEAVE and ABSENCE
Section 1.  Management Responsibilities.

a. Supervisors are responsible for reporting time and attendance in accordance with Public Law 97-255, Federal Managers Financial Integrity Act.  

b. Supervisors must establish procedures for receiving and responding to leave requests that their subordinate employees will be expected to adhere to.  Such procedures must be consistent with the terms of this article, in written format and address, at a minimum, those matters covered in paragraphs (1) and (2) below:


(1) 

Supervisors will establish, in advance, a leave approving designation that will be in effect during their absences.  The designation will include at least 2 individuals, the first being another management official.  The second designee will only have the designated authority when the supervisor and first designee are absent.  Such designations shall be in writing and must be communicated to the employees prior to the supervisor’s absence.  



(2) 

Supervisors will communicate to their employees their procedures for responding to their employees’ requests for leave.  Such procedures must address what additional measures, if any, the employee is expected to follow should they be unable to speak with their supervisor upon the employee’s initial attempt at contacting their supervisor.


c.   Supervisors will respond to an employee’s request for leave as soon as possible.

d.   The Employer will issue a reminder to their employees at the beginning of the last quarter of the calendar year to schedule any use‑or‑lose annual leave in order to avoid the possibility of forfeiture.  


Section 2.  Employee Responsibilities.

a. Employees are responsible for verifying their time and attendance records each pay period, unless it is beyond the control of the employee to do so.  Failure to do so may result in a delayed payment to the employee and/or an establishment of a specific reporting procedure.

b. All leave must be requested and approved as far in advance as possible in accordance with supervisors’ established procedures as provided for in Section 1 above.

c.
Employees’ requests for unscheduled leave must be submitted as soon as possible but no later than one hour after the start of their scheduled tour of duty.  Exceptions to this time limit may be considered on an individual case by case basis only if the employee requests the leave as soon as possible thereafter and provides reasons acceptable to the leave approving official regarding why the time limit could not be met.
d.
Employees requesting unscheduled leave during their tour of duty must submit a request for leave and receive approval prior to the start of the leave unless the supervisor has established otherwise in accordance with Section 1, paragraph b, of this article.  An employee in an emergency situation or who is otherwise prevented from submitting their request using the established procedures must do so immediately upon return.  Failure to comply with this provision, with no valid reason, may result in the employee being charged AWOL.
e.
The employee, unless otherwise unable to do so, must personally request the leave directly from the employee’s supervisor or the designee unless otherwise authorized. 
Section 3.  General.

c. Employees earn and use leave in accordance with applicable regulations.  Approval of leave requests will take into consideration reasonable notice and the workload and staffing requirements of the employee’s work unit.

c. When a request for leave is denied, the supervisor or designee shall discuss as soon as possible with the employee to explain their reason for denial and provide, upon the employee’s request, a copy of their reason for the denial in writing to the employee.

c. Management will take into consideration the workload to determine the number and types of employees who can be absent from the unit at any one time.  Any scheduling conflicts among employees in a particular work unit over requests for leave for a particular timeframe will be resolved based on voluntary adjustment by the affected employees; or, if that does not accomplish a resolution, then employees with seniority will be given preference in granting the annual leave.  Seniority (as defined in Section 4 of this article) may not be used to disrupt previously approved leave.

c. Leave is to be charged in increments of fifteen (15) minutes.
      e.    Leave is accrued in accordance with government-wide regulations:

Annual Leave:

4 hours per pay period for 1–3 years of service

6 hours per pay period for 3–5 years of service

8 hours per pay period for 15 years or more of service

Sick Leave:


4 hours per pay period 

Accrual of annual and sick leave for a part‑time employee is prorated based on the number of hours worked.

Section 4.  Annual Leave.

a. Early Scheduled Vacation Leave.  Employees who are expected to have a sufficient amount of accrued annual leave are encouraged to schedule up to two (2) weeks of vacation each year.  Requests for these two weeks should be submitted to the supervisor through the automated time keeping system no later than January 31 of the year in question.  Management/supervisor will respond to such request no later than February 28 of that year.  If there is no response, it is presumed approved as requested.  Once the schedule for the two weeks is approved, employees may schedule additional time for the remaining days.  Requests will be granted based on seniority (total employment in the IHS) for the above leave, if there is a conflict.  Employees who want to be considered for seniority should provide to their supervisor their date(s) of employment with the IHS.  However, an employee cannot have the same vacation period for two years in a row if there is a conflict.

b. Leave Scheduled After January.  Employees may request other leave, not addressed in section a, on a first-come, first-serve basis.  The Employer will respond to these requests as soon as possible (normally within 14 days).  If there is no response, it is presumed approved.  
c.
 When the employees’ requests for projected leave are approved, a projected leave schedule will be prepared and updated as necessary, and will be made available to employees of the work unit.  This schedule will be adhered to unless there are unforeseen mission emergencies.  In such cases, when there is no qualified volunteer to work and no one volunteers to reschedule their leave, employees may have leave canceled based on a reverse seniority rotation basis.
d.
The Employer agrees to make every reasonable effort to avoid canceling previously scheduled leave.  Any employee affected by a necessary change to the established schedule shall have the right to reschedule his/her leave.  The Employer will approve an employee’s request for a change to previously scheduled but canceled leave unless workload and staffing requirements do not permit.  In such case where leave is denied and cannot be rescheduled that leave year, the employee may have that leave carried over to the next year in excess of the 240 hours in accordance with appropriate regulations.

Section 5.  Sick Leave.

a.   Requests for leave for medical, dental, optical, or other treatment shall be submitted for approval as far in advance as possible.  Employees may use leave for care by alternative and complementary therapy (this includes but is not limited to: traditional tribal methods, reflexology, homeopathy, acupuncture, chiropractic medicine, etc.)

b.   An employee who is absent due to illness or injury shall adhere to the terms provided for in Section 2 of this Article.  

c. Employees will call their supervisor or supervisor’s designee daily when incapacitated to request sick leave unless other arrangements have been agreed to between the supervisor/designee and the employee.  Where a medical provider has determined that the employee will be out for an extended time frame, the employee will furnish the supervisor with administratively acceptable medical documentation supporting the time frame and the employee will not be required to report daily during the period covered by the medical documentation.  The employee will be responsible for providing additional medical documentation that extends beyond the initial time period.  

d.
Employees will not be required to furnish medical documentation to support their requests for leave (paid or unpaid) due to illness or injury unless such leave will exceed three (3) consecutive workdays.  It is understood and agreed, however, that a supervisor has the right to require an employee to provide such documentation to support such leave requests when:

(1)

There is a reasonable doubt of the employee’s incapacity to perform their assigned duties; or



(2)

The employee or a member of the employee’s family has been afflicted with a contagious disease; or

(3)
    There is a reasonable suspicion of the employee’s inappropriate use of sick leave.


e.
Inappropriate use of leave for claims of illness or injury may result in leave restriction when:



(1)

The employee’s leave record reflects an inappropriate or excessive use of leave during the previous twelve (12) month period; 



(2)

The Employer has counseled the employee regarding the employee’s use of leave, there is a record of such counseling and the leave record does not indicate substantial improvement; and/or


(3)

An employee is caught in the act of abusing sick leave, or the Employer has evidence of the employee abusing sick leave.

      The Employer must advise the employee in writing of the requirement to furnish medical documentation for any and all absences which the employee claims are due to illness or injury.  When the employee’s leave record does not reflect an inappropriate or excessive use of leave for a period of six (6) months, the requirement to provide medical documentation shall be removed and the employee so advised in writing.  The supervisor may reduce this time if he/she believes the employee has improved his/her leave use/procedures.
Section 6.  Leave without Pay (LWOP).

f. Leave without pay (LWOP) is approved non-pay absence from duty that, in most cases, is granted at an employee’s request.  An employee cannot demand that they be granted LWOP as a matter of right.  In most instances, granting LWOP is a matter of Employer discretion, as outlined in regulations and this Agreement.  Employees, however, have an entitlement to LWOP in the following situations:  The Family Medical Leave Act of 1993 (FMLA); The Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA); and necessary medical treatment for disabled veterans.

f. Extended LWOP to attend a school or university whereby the DHHS/IHS will benefit from the training, or to cover extended periods of illness not covered by sick or annual leave, may be approved and granted by the appropriate leave granting authority to an employee who is expected to return to duty.

f. LWOP, regardless of an employee’s leave balance(s), may be granted by the Employer. 
d.  An employee shall retain their title, grade, and series during periods of LWOP, unless otherwise affected by a general change in accordance with law and regulation.

e.   Employees in an approved LWOP status shall retain all rights and privileges with respect to reduction in force, retirement status and coverage under the Federal Employees Group Life Insurance (FEGLI) and Federal Employee’s Health Benefits (FEHB) programs to which they may be entitled in accordance with applicable laws, rules and regulations.  Employees should be aware that LWOP affects their entitlement to or eligibility for certain Federal benefits.  Employees should contact their servicing human resources office for additional information.

Section 7.  Advance Leave.  
Advance leave (sick or annual) is not an entitlement but may be requested by an employee and approved by the appropriate management official with delegated authority in accordance with applicable laws, rules, and regulations.  Employees who are on leave restriction may not be advanced sick and/or annual leave.  Employees and supervisors should contact their servicing human resources office for additional information.  Following are general guidelines:  

a.
Annual - An employee may be granted advance annual leave up to the amount to be earned by the end of the appointment or the end of the current leave year, whichever is sooner.  Annual leave must not be advanced when it is likely the employee will retire, be separated, or resign before the advance leave will be earned.  Any annual leave earned after an advance of annual leave will be used to liquidate the advance annual leave. 

b.
Sick - An advance of sick leave may be made to an employee with a zero sick leave balance, if the employee has a serious disability or ailment, provided the total advance at no time exceeds 30 days and there is a reasonable expectation that the employee will return to duty.  For an employee holding a limited appointment, sick leave must not be advanced in excess of the sick leave to be earned during the remaining period of employment.  Sick leave must not be advanced when it is likely the employee will retire, be separated or resign before the advance leave will be earned.



(1)

An employee’s request for advance sick leave must be in writing and must be supported by medical documentation acceptable to the leave approving official.  Usually the disability or ailment will be of such seriousness as to require a period of absence of at least 5 consecutive workdays, unless an absence for a shorter period is determined to be appropriate (for example, intermittent absences for cancer chemotherapy, kidney dialysis, etc.)


(2) 

Advance sick leave may be granted regardless of whether the employee has annual leave to his/her credit.  Any sick leave earned after the sick leave is advanced will be used to liquidate the advance sick leave.
Section 8.  Family Friendly Leave Act (FFLA).

a. Employees may use sick leave in accordance with provisions of the FFLA to provide care for a family member.   An employee may request a copy of the applicable guidelines from the servicing human resources office or the employee may access information via IHS web page on the Internet or by accessing www.opm.gov.

b. A family member as defined by the Act is: “(1) spouse, and parents thereof; (2) children, including adopted children and spouses thereof; (3) parents; (4) brothers and sisters, and spouses thereof; and (5) any individual related by blood or affinity whose close association with the employee is the equivalent of a family relationship.” 

c. All employees covered under the FFLA may use up to 40 hours (5 workdays) of sick leave to give care or to attend to a family member having an illness, injury or other condition, which, if an employee had such a condition, would justify the use of sick leave by the employee.  An employee who maintains a balance of at least 80 hours of sick leave (after the first 40 hours/5 workdays have been deducted) may use an additional 64 hours (8 workdays) of sick leave per leave year for the above purposes.

d. When an employee requests the use of sick leave under this act, the employee must submit acceptable medical evidence prior to approval of the leave status.

e. Employees may use up to 40 hours of sick leave to make arrangements necessitated by the death of a family member or attend the funeral of a family member.

f. At no time may the total amount of sick leave used under the FFLA exceed 104 hours per leave year.
Section 9.  Family Medical Leave Act (FMLA).  
Employees may be entitled up to twelve (12) administrative workweeks of leave (LWOP) for certain family and medical needs in accordance with the provisions of the FMLA.  Employees may substitute accrued annual and/or sick leave for the approved unpaid leave.  Employees should contact their servicing human resources office for additional information or a copy of the applicable guidelines or the employee may access information via the IHS web page on the Internet or by accessing www.opm.gov.

Section 10.  Excused Absences.  
Excused absence (sometimes referred to as administrative leave) is absence from duty administratively authorized without loss of pay or without charge to leave.  For additional information on any of the following, contact the servicing human resources office.  Situations where excused absence may be authorized include, but are not limited to, the following:


a.
Absences of Less Than One Hour.  An employee who is unavoidably or necessarily absent or tardy on an infrequent basis for less than one hour may be excused, at the discretion of their supervisor and for adequate reason, without charge to leave or loss of pay.  Supervisors should be judicious in exercising this authority in terms of frequency and equity to their employees.

b. Military Funeral.  An employee who is a veteran may be excused, without charge to leave or loss of pay, to participate as an active pallbearer or as a member of a firing squad of honor in funeral services of members of the armed services returned from overseas for final interment in the United States.  Such excused leave may not exceed one (1) workday.  A record of such leave will be made.    

c.
Blood Donation.  Workload permitting, employees who volunteer as blood donors either
to blood banks without compensation, or directly to individuals, shall be excused for the time necessary for this purpose without charge to leave or loss of pay.  An employee donating blood will inform his/her supervisor in advance of the intent to donate blood, except in emergency situations, which preclude advance notification.  The Employer may require documentation of attendance where donation is made off site.  Employees who are unable to donate blood will return to work or be charged leave.  Normally, the maximum excused absence shall not exceed four hours not including travel time.

      d.   Bone Marrow and organ/tissue donation and transplantation.
      e.  Required Examinations.  An employee will be excused for the purpose of taking an examination when it is required by the Employer.


f.
Legislative Leave.  Subject to workload requirements, the Employer shall release upon the request of the Local Union Business Manager a maximum of three (3) designated representatives for no more that three (3) days each per year to advocate in legislative or executive forums on behalf of employee inters or issues of mutual concern to the agency and employees.  Time off shall be granted during a designated advocacy period or for formal presentations before appropriate governmental bodies.  It is understood that any such presentations are on behalf of the Union and shall not purport to represent the views or policies of IHS. 


 g.    Voting.  As far as practicable, supervisors may approve excused absence for an employee to vote.  As a general rule, where polls are not open at least three (3) hours before an employee’s usual arrival time or after an employee’s usual departure time, they will be excused for enough time to permit them to report for work three (3) hours after the polls open or leave work three (3) hours before the polls close, whichever requires less time off.

 h.   PCS.   Employees may be granted up to 80 hours of excused absence in conjunction with a permanent change of station (PCS) in accordance with IHS policy.

Section 11.   Court Leave.  
Employees called by the court as a witness or a juror in a Federal Government, State or local court case in a nonofficial capacity status are authorized absence from official duty without charge to other leave or loss of pay.
Section 12.  Military Leave.  
Employees who are members of the reserve forces are granted military leave in accordance with existing regulations.  Reservists should schedule their annual training two‑week leave by involving their supervisor as soon as possible.  Because of administrative requirements, the request and scheduling are necessarily arranged before the reservist submits an annual training request to their military unit and is issued orders.  Military leave is granted only when the reservist submits a copy of their official orders, and is not authorized for inactive duty training (usually weekend drills).  
Section 13.  
 Leave for LIUNA National Activities.  
Written notice to the Employer by the Union of the election or appointment of employees to a Union office (must be renewed every 12-month period) or as a delegate to a LIUNA activity (not to exceed 5 workdays per year), and their presence is required, will be accepted as justification for LWOP or annual leave subject to mission requirements. This is where the employee has used any excused absence that is granted under this Agreement.
 ARTICLE 13

POSITION REVIEW/CLASSIFICATION PROCESS
Section 1.  General.  
Current, accurate, and properly classified positions are important to the accomplishment of the mission of IHS and to the morale and productivity of the employees.  Management retains the right to assign work and to determine the personnel by which the work will be conducted.  In no case will any employee be required to perform duties which might result in injury to the employee, fellow employees, or the general public served, due to lack of knowledge of the task.  A position description (PD) should contain the major duties and responsibilities assigned to a position but it is not intended to be an all-encompassing list of duties or task.  The term “performs other related duties as assigned” is defined as tasks not included in the position description but appropriate to the scope of the position’s title, series and grade.   However, when assigned duties not specifically contained in their PD, employees must obey an order to perform duties and may later grieve the appropriateness of the assignment.  Where it may be appropriate, PD’s will reflect organizational goals and objectives consistent with the mission of IHS.

Section 2.  Management Responsibilities.

c. Supervisors are responsible for the accuracy of PD’s for employees under their supervision and for providing copies promptly to their employees upon the employee’s reporting for duty in the unit or as significant changes occur.  Significant changes in an employee’s duties and responsibilities will be reflected in his/her PD in accordance with established regulations.

c. The Employer will make every effort to review PD’s of positions on an annual basis.  This review will include employee input and occur preferably at the time of the establishment of performance plans.  The Union may provide input to supervisors in the PD review process.

c. Other reviews of position descriptions, such as changes to classification standards or guidance related thereto, will be conducted in accordance with applicable laws, rules and regulations.  In a case where an employee’s PD may be significantly impacted by a change to the series, grade level or qualification requirements as a result of DHHS or IHS policy, the Union will be notified prior to the effective date of such action.

c. Upon request, the Union will be provided copies of employee PD’s, classification standards and/or related guidance, and position review results.

c. Any bargaining obligations that may arise in connection with changes to working conditions will be met consistent with the terms of this Agreement and the statute.

Section 3.  Employee Responsibilities.

a. Employees are responsible for providing input (written or verbal) to their supervisors with respect to changes in processes, duties, tasks, functions, and/or technology that may affect their PD’s of record.  When an employee believes that significant changes have occurred in his/her regularly assigned responsibilities and regularly performed duties, or that his/her current PD is not accurate and/or complete, or that the title, series, or grade of the position is incorrect, the employee will discuss the issue with his/her supervisor.

b. Employees will review their PD’s annually with their supervisors.  This input may be provided at any time, but is particularly encouraged during the development of performance plans.  The Union may provide input to employees in the PD review process.

Section 4.  Position Descriptions.

c. A complete and up-to-date file of PD’s of all classified positions in the bargaining unit will be maintained.

c. An employee may ask for a review of his/her PD when the employee has a concern about the accuracy of the PD.

c. If the supervisor and employee agree that the PD is not accurate, the Employer will prepare a revised PD along with appropriate documentation, and submit it through proper channels to the Human Resource Office (HRO) for appropriate classification and action.  The Employer must insure that assignments or additional duties or the substantive change of present assignments comply with the IHS Merit Promotion Plan procedures. 

c. If, after considering the employee’s concern, the supervisor determines the PD is accurate, the supervisor will provide an explanation to the employee.  If the supervisor cannot resolve the employee’s concerns to the employee’s satisfaction, the supervisor will arrange for an appropriate Human Resources (HR) Specialist to provide further information to the employee as soon as possible, normally within sixty (60) calendar days.  The applicable job grading process will be included in the information provided along with 
results of any recent audits and/or reviews of the position in question, and an explanation of the classification standard used in determining the title, series and grade.  If a desk audit has not recently been conducted, arrangements shall be made with the HR Office to accomplish one and a copy of the results will be provided to the employee.

 e. In the event the employee and his/her supervisor cannot agree on what constitutes a complete and accurate PD for the employee’s position, the employee may seek resolution through the negotiated grievance procedure.  Once the employee has a complete and accurate PD and is still dissatisfied with the position’s classification as to title, series, grade or pay system, the employee may file a classification appeal in accordance with applicable regulations and the provisions of this article.
Section 5.  New Classification Standards.  
The Employer shall take steps to insure that a review is made of each affected position within a reasonable period of time usually Not to Exceed (NTE) 120 days after receipt of new classification standards.  The Union may submit pertinent data to the Employer/servicing human resources office for consideration in reviewing the position.
Section 6.  Classification Appeal.   
If an employee is dissatisfied after the reconsideration process provided above is accomplished, regarding title, series, or grade assigned by the HR Specialist, or the resulting classification of the new PD, he/she may file a Classification Appeal.

a. A General Schedule (GS) employee wishing to file a Classification Appeal may submit his/her appeal as follows:

Step 1.

Indian Health Service







The employee may elect to bypass Step 1 and proceed directly to Step 2.

Step 2.

Office of Personnel Management

If the employee elects to bypass any of the above steps, they may not elect to retreat to the bypassed step at a later date.  Employees may proceed to the next step in the Classification Appeal process if they are not satisfied with the decision issued at the lower level.  However, if he/she is dissatisfied with the OPM (Step 3) decision, there are no subsequent appeal rights as decisions made by OPM are final on both the employee and Employer.

b. The Classification Appeal must be submitted in writing to the appropriate selected appeal authority and must include the following specific information:



(1)
 
Full name.

(2)

 Home address.

(3)

Title and address of the immediate organization to which he/she is officially assigned; i.e., Office, Field Unit, Department, etc.

(4)

Title, series, grade, and position number of the position to which he/she is officially assigned.

(5)

Title, series, and/or grade he/she considers to be proper, if known.



(6)

Reasons he/she considers the present classification to be incorrect, and reasons supporting the classification he/she considers proper.



(7)

A statement that a like appeal is not pending adjudication by the OPM if the employee chooses to first submit the appeal to the Servicing Human Resource Office.  Simultaneous appeals to the IHS/DHHS and OPM are not permitted.

(8)

A statement as to whether or not the reconsideration processes have been accomplished.

(9)

A statement from the employee and the supervisor that they consider the contents of the PD to which the employee is officially assigned to be accurate.

(10)
The full name, address, and organizational designation and Union affiliation (LIUNA, Local 1396) of the representative if the employee chooses to select one.

Section 7.  Effective Date of Processing. 
Actions which would result in upgrades for employees will be accomplished not later than two (2) full pay periods after the date of desk audits, implementation of new classification standards, or correction of a misclassified position in consideration of maintaining high levels of employee morale and productivity.
Section 8.   Compensation Level.  
The Employer agrees that positions will be classified on the basis of the highest level duties performed on a regular and recurring basis in accordance with applicable laws and regulations for non-Indian employees as well as Indian Preference employees.

Section 9.  No Reprisal Assignments. 
No Employees will be assigned work as reprisal, retaliation, or punishment.

ARTICLE 14

MERIT PROMOTIONS, VACANCIES, DETAILS, REASSIGNMENT,

AND INTERGOVERNMENTAL PERSONNEL ACT

Section 1.  Purpose and Policy.

The parties agree that the purpose and intent of the provisions contained in this article are to ensure that merit promotion principles are applied in a consistent manner with equity to all employees in accordance with Indian Preference requirements and without regard to political, religious, or labor organization affiliation or non affiliation, marital status, race, color, gender, sexual orientation, national origin, disabling condition, or age, and shall be based solely on job related criteria.  This article sets forth the merit promotion system, policies, and procedures applicable to bargaining unit positions in the IHS.

Section 2.  Definitions.

For the purpose of this article, the definitions contained in the IHS Merit Promotion Plan shall be incorporated as part of this Agreement.

Section 3.  Applicability of Competitive Procedures.


a.
Promotions. Any selection for promotion must be made on a competitive basis unless it is excluded by Section 4 of this article.

b.   Reassignments and/or changes to lower grade.  Any selection to a position that provides specialized experience that the employee does not already have and is required for subsequent promotion to a designated higher grade position and/or to a position with known promotional potential must be made on a competitive basis.


c.
Details.  Competitive procedures will be applicable to any selection for a detail of more than 120 days to a higher graded position with known promotional potential.


d.
Training.  Competitive procedures will be applicable to selections for training, when 
eligibility for promotion to a particular position depends on whether the employee has completed that training.


e.
Appointments.  Competitive procedures apply to the transfer of a Federal employee or to the reinstate​ment of a former Federal employee to a position above the highest grade previously held permanently or to a position at or below that grade if the position has promotional potential above the highest grade previously held permanently.  The employee must not have been demoted or separated for personal cause from the higher grade(s) and, when competitive procedures apply, must be among the best qualified with eligible IHS employees to be eligible for appointment.  To the extent feasible, the same qualification standards and the same methods of evaluation will be applied to both IHS employees and persons being considered for appointment to higher graded positions above the highest grade previously held permanently by transfer or reassignment.  If it is determined that these methods are not feasible, the parties will meet and confer on the methods to be utilized.

Section 4.  Noncompetitive Actions.

a. 
Promotions.  The following promotions may be taken on a noncompetitive basis


  
unless otherwise provided:



(1)

Promotion of the incumbent of a position that is reclassified at a higher grade due to the accretion of additional duties and responsibilities in accordance with Indian Preference requirements.  To be eligible for a non-competitive promotion in this situation, the employee must have continued to perform the same basic function and the employee’s former position must be absorbed administratively into the new position.




(2)

Promotion of an incumbent or an individual entitled to reemployment rights to a position that is reclassified to a higher grade without significant change in duties or responsibilities either on the basis of a new classification standard or as the result of correction of an original classification error.  When the incumbent of the upgraded position meets the legal requirements and qualification standards for promotion to the higher grade, the incumbent will be promoted.




(3)

Promotion of an employee previously selected competitively for a lower grade of a career ladder.




(4)  
Promotion after receiving priority consideration.




(5)

Promotion of an employee when directed by authorized authorities (i.e., judges, arbitrators, FLRA and other appropriate authorities).




(6) 

Agencies may noncompetitively reinstate, transfer, promote an employee up to the highest grade previously held on a permanent basis under career or career conditional appointment, provided the employee was not demoted or separated from that grade because of deficiencies in performance or "for cause" reasons.




(7) 

Temporary promotions or details to a higher grade totaling 120 days or less during any 12-month period.   However, any extension beyond 120 days must be made under competitive procedures.




(8)

Career ladder promotions following noncompetitive conversion of a cooperative education student in accordance with the requirements of applicable Office of Personnel Management (OPM) policy.




(9)

Promotion of an employee covered by an approved training agreement.




(10)
Promotion of an employee placed competitively in a trainee position.


b.
Other Non-Competitive Actions




(1)  
Transfer of an Indian Preference IHS employee to a position at the same or lower grade than the highest permanent grade held under a career or career conditional appointment provided the candidate was not demoted or separated for personal cause from a higher grade and also provided that the position does not have known promotional potential to a grade higher than the highest permanent grade held.




(2) 
 
Reinstatement to the same career ladder position for which an employee was previously selected competitively or to a similar career ladder position having similar qualification requirements and having no greater known promotional potential.




(3) 
 
A position change permitted by reduction-in-force regulations.




(4) 

A position change permitted by Indian Preference requirements.

Section 5.  Vacancy Announcements and Areas of Consideration.


a.
All actions requiring the use of competitive procedures under this Agreement will be announced and posted throughout the area of consideration.


b. 
Prior to considering candidates from outside the bargaining unit, IHS HQ agrees to first consider internal candidates with due deference to Indian Preference and other required placement considerations.

c.   The area of consideration for a position vacancy is that area in which IHS HQ should reasonably expect to locate enough sufficient number of eligible candidates.  Employees within an area of consideration will be given the opportunity to be considered by means of the vacancy announcement and application procedure.  Unless otherwise indicated in this article, areas of consideration applicable when filling bargaining unit position vacancies is all positions shall be IHS Wide.  


d. 
Extending the Area of Consideration.  When the area of consideration does not have or is not expected to produce an adequate number of eligible candidates for the selecting official's consideration, it may be extended by mutual agreement.  The vacancy announcement will identify the extended area of consideration.

Section 6.  Crediting Plans.

a.
IHS HQ shall make a case‑by‑case determination as to whether releasing its crediting plans would give candidates an unfair advantage or compromise the utility of the selection process.


b.
If IHS HQ's decision is to not provide access to such crediting plans, that decision shall be sent to the Union in writing specifying the reasons and justifications for the decision.


c.  
If IHS HQ's decision is to release such crediting plans, a copy will be forwarded to Union, or it may be obtained in the servicing Personnel Office.

Section 7.  Interview Opportunity.
All candidates whose names appear on the certificate of Merit Promotion Plan Panel shall be given equal opportunity to participate in interviews if any are given.

Section 8.  Priority Consideration.
For the purposes of this article, a priority consideration is the bona fide consideration for noncompetitive selection given to an employee on account of previous failure to properly consider the employee for selection because of procedural, regulatory, or program violation.

The following employees will receive priority consideration in accordance with the procedures set forth.

a. 
Where the erroneous selection will be allowed to stand, those employees who were not properly considered (as identified below) because of the violation will receive priority consideration.  An employee is entitled to only one priority consideration for noncompetitive promotion for each instance in which they were previously denied proper consideration.



(1)  
Those excluded from a best qualified list.



(2)  Those on an improperly established best qualified list.


b.
If the action taken to correct an erroneous promotion was to require that the position be vacated, employees who were not promoted or given proper consideration because of the violation (that is, employees in the best qualified group who were not selected or employees who should have been in this group but were not) will be considered for promotion to the vacated position before candidates are considered under a new promotion or other placement action.

Section 9.  Employee Information.


a.  
Employees are entitled to the following information upon request about vacancies filled under the competitive provisions of this article and for which they are/were under consideration.



(1)  
The KSA’s used in filling the vacancy;



(2)  
Whether they meet minimum requirements;



(3)  
What points were awarded to them, in each category, by the selection committee;


(4) 

What the best qualified list cutoff score was;



(5)  
Whether or not they were on the best qualified list,



(6) 

 The name(s) of the employee(s) who were selected for the vacancy.

Section 10.  Union Review of Competitive Actions.


a.
Union will be permitted to conduct audits of promotion packages for all bargaining unit positions, when it has reason to believe a discrepancy exists or when requested to do so by an employee.

b.
Union will provide IHS HQ with a list of the Union representatives who are responsible for
 conducting audits.  Any changes to the list of designated stewards will be sent to IHS HQ in writing.  The Union representative designated to conduct the audit will not have been an applicant for the promotion package being audited.


c. 
Employees who believe they were improperly excluded from a best qualified list may request a review of the promotion package through the Union audit procedure described below.


d.
If the employee chooses to use the Union procedure, they must make a written request to



      the Union within 15 working days after the selection is announced.  The Union's request under subsection (a) above may be made within three (3) months after the selection is announced.


e.
The designated official responsible for the package will make the pertinent records from that package available to the Union auditor within seven (7) working days of the receipt of the written audit request.  The auditor shall treat information confidentially.


f.
 If an error is discovered that resulted in an employee’s improper exclusion from the best qualified list, the provisions of Section 8 of this Article will apply.

Section 11.  Details.


a.
Definition - A detail is the temporary assignment of an employee to a different position or the same position for a specific period, with the employee returning to their regular duties at the end of the detail.


b.
Documentation of Detail - If an employee is detailed to a higher graded position for more than thirty (30) calendar days, but less than sixty (60) calendar days, the supervisor will submit a form SF-52, Request for Personnel Action, to the Servicing Personnel Office  for processing and filing in the employee’s official personnel folders.  If a position is still vacant at the end of sixty (60) calendar days, the detailed employee may be temporarily promoted to the higher graded position(s) as allowable within applicable laws and regulations, or IHS HQ may detail another employee into the vacant position or leave the position vacant.


c.
Duration of Detail – IHS HQ is responsible for keeping details within the shortest practicable time limits and assuring that details do not compromise Indian Preference and the open competitive principle of the merit system. 


d.
Details to Higher Graded Duties - Details to higher graded positions or to positions with known promotional potential which require competition will be handled in accordance with this Article.


e.   Details to Lower Graded Duties - Details to lower graded duties will not adversely affect

an employee’s ability to bid on any job for which they would have been eligible had they not been detailed to the lower level job.
c.     f.   Details of Union Representatives - Management will make reasonable effort to avoid     placing a Union representative on a detail that would prevent that official from performing their representational functions.  IHS HQ agrees to notify the Union prior to placing any designated Union representative on detail that would interfere with the Union representative’s normal representational duties.

Section 12.  Reassignments.

When an employee is permanently reassigned to a different position, the employee will be given a reasonable period in which to become proficient if needed in their new duties.  Notification to employees of reassignments shall be in writing and provided thirty (30) days in advance (if within the commuting area) and sixty (60) days in advance (if outside the commuting area).  Reassignment within the Parklawn, Reyes or Twinbrook buildings may occur with no less than five (5) days of advance notification.

Section 13.  Assignment of Duties for Medical Reasons.

Upon request, IHS HQ will make every reasonable effort to assign limited duties to an employee who is temporarily unable to perform the full range of their assigned duties because of medical reasons.  IHS HQ may require sufficient medical documentation in support of the request.

ARTICLE 15

HEALTH & SAFETY

Section 1.  Safety Responsibilities.


a.
IHS HQ and the Union agree to undertake programs to provide for safe working conditions of employees.  IHS HQ agrees to utilize available resources to protect the health and safety of employees.


b.
The name, location and telephone number of the local safety officer will be posted on all official IHS HQ’s bulletin boards.


c.
 The Union shall have two (2) representatives on the Headquarters Safety Committee (HESC).  The Union representative may provide information to the Committee regarding any health and safety hazards requiring the review of the Committee.


d. 
 The representative designated will attend meetings of this Committee scheduled during working hours, and will actively participate in Committee functions, without charge to accrued leave.  Such time will be considered as official time.

Section 2.  On-the-Job Injury and/or Illness Reporting.


a. 
It is the responsibility of the employee to immediately report all accidents and unsafe conditions or acts which occur on the job, no matter how slight, including job-related illnesses.  The employee will follow all applicable safety and health procedures and regulations and will attend required safety and health training.


b. 
The injured employee’s supervisor shall authorize or otherwise see that medical care is offered immediately upon notification of injury.  Upon request, the supervisor shall provide an explanation to the employee, family member, or representative of the employee’s rights and options under the Federal Employee's Compensation Act (FECA). The servicing human resources office staff shall supply the employee or representative with copies of appropriate forms and work with the employee or representative to ensure that the forms are properly completed.  It shall, however, be the employee’s or representative's responsibility to obtain a physician's statement and related documents.


c.
IHS HQ will process and forward FECA claims and related documents to the appropriate Department of Labor (DOL) office for adjudication through the Headquarters servicing human resources office.


d. 
The supervisor shall process and forward all required forms and reports to the Headquarters Safety Officer in accordance with IHS policy.  The employee may be asked to complete the form and prepare it for the supervisor’s signature.
Section 3.  Reports to the DOL.

The Union or the employee has the option of reporting any uncorrected unsafe condition to the DOL under the Occupational Health and Safety Act.  A copy of all such reports will be provided to the HSC at the same time as or prior to submission to DOL.

Section 4.  Unsafe and/or Hazardous Work.


a.
If an employee believes that work is being required under conditions which are unsafe or unhealthy beyond normal hazards inherent in the operations in question, they may discuss the matter with IHS HQ and/or file a grievance.  When short‑term or sudden exposure requires immediate solution and it is not possible to obtain IHS HQ concurrence beforehand, then the employee may leave their duty station, then notify IHS HQ and hold themselves available for work under appropriate working conditions.  When these procedures are followed, the employee will continue to be paid during this period.


b. 
An employee may refuse to perform an assigned task if the employee reasonably believes that the task poses an imminent risk of death or serious bodily harm and the employee reasonably believes there is insufficient time to seek effective redress through normal hazard reporting and abatement procedures.  The Headquarters Safety Officer shall immediately investigate an employee’s complaint of unsafe conditions and the Safety Officer shall immediately report their findings to management and to the Union.

Section 5.  Official Time for Safety Walk-Through.

IHS HQ agrees that a Union representative at Headquarters will be allowed to accompany the Safety Officer on a safety walk-through on official time, in accordance with the procedures for obtaining official time in Article 4.

ARTICLE 16

GRIEVANCE PROCEDURE
I.  GENERAL 

Section 1.  Good Faith Grievance Resolution at the Worksite.  
The Employer and the Union desire that all employees be treated “fairly and equitably.”  It is intended that this grievance procedure provide a means of resolving complaints and grievances at the lowest level possible, and the Employer and the Union agree to work toward this end.

Section 2.  Definition of Grievance. 
For the purpose of this Article, a grievance is defined as any complaint:

f. By an employee concerning any matter relating to the employment of an employee within the control of the Employer; or

f. By the Union concerning any matter relating to the employment of any employee within the control of the Employer; or

f. By an employee, the Union, or the Employer concerning:

f. The effect or interpretation, or a claim, or breach of this Agreement; or

f. Any claimed violation, misinterpretation, or misapplication of any law, rule, or regulation affecting conditions of employment in Headquarters.

Section 3.  Appropriate Remedy.  
The remedy sought by (an) employee(s) in a grievance must be personal to the employee(s) (i.e., the intent of a grievance is not to penalize or reward other individuals except in extremely egregious conditions.)

Section 4.  Choice of Procedures.  
The appeal or grievance rights of employees subject to disciplinary action are established as follows:

h. Removal, suspension for more than fourteen (14) calendar days, furlough without pay, and reduction in grade or pay are types of adverse actions for which the employee may use statutory appeal procedures, the negotiated grievance procedure, or an alternative dispute resolution (ADR) procedure mutually agreed to by the parties.  However, once an employee has invoked one of these procedures, he/she may not seek redress under another procedure (except that when an employee chooses the ADR procedure, he/she can appeal a removal to the MSPB or EEOC).

h. Disciplinary actions other than those adverse actions described in subsection a. of this section may be grieved by the employee only under the negotiated grievance procedure or an ADR Procedure covered by this Agreement.

Section 5.  Allegations of Discrimination.

a. An aggrieved employee affected by discrimination on account of race, color, religion, age, national origin, gender, physical or mental disability may raise the matter under a statutory procedure or a negotiated procedure (grievance or ADR), but not both.  An employee shall be deemed to have exercised his/her option to raise the matter under either a statutory procedure or the negotiated procedure at such time as the employee timely initiates an action under the applicable statutory procedure, timely files a grievance or files a complaint under an ADR procedure.

b. Selection of the negotiated grievance procedure in a grievance containing charges of discrimination based on Equal Employment Opportunity Commission (EEOC) guidelines in no manner prejudices the right of the employee to request the Merit Systems Protection Board (MSPB) or EEOC to review the final decision.

II.  PROCEDURES. 

It is agreed that subject to the provisions of 5 U.S.C. 7121, the following procedures will be the sole procedure available to employees at Headquarters in processing grievances and complaints under this Agreement.  Either party may have individuals, who may lend themselves to resolving the matter, at each step in any grievance/ADR meeting as they so choose.
A.  GRIEVANCE/ADR SUBMISSION.  
A grievance must be received or postmarked within twenty one (21) calendar days after the occurrence giving rise to the grievance, or twenty one (21) calendar days after the date the aggrieved became aware of or should have become aware of that occurrence.  The grievance must be submitted in writing, to the lowest level management official who has authority to grant the relief requested in the particular matter, and must state that it is being filed under the negotiated grievance or ADR procedure.  It must also contain a description of the basis for the grievance, the remedy desired, and the name of the Employee’s representative, if any.  The grievant must make any election in writing to show he/she understands that this election of the ADR is a waiver of any other procedure (including statutory procedures except for terminations) for those issues submitted.  Employees may represent themselves or be represented by the Union. At each step of this procedure, only matters relevant to the specific grievance at issue shall be discussed.  All issues known at the time of the grievance that form the basis of the grievance must be raised at Step 1 of the procedure.

 B.   ALTERNATIVE DISPUTE RESOLUTION (ADR) PROCEDURE. 

Section 1.  General.
Alternative dispute resolution procedures are encouraged by the Parties to settle issues that otherwise may be raised through either the negotiated grievance procedure or a statutory procedure.  An employee, the Union or the Employer may normally elect to proceed through ADR in lieu of filing a grievance or a complaint through a statutory procedure, except for special circumstances where one of the parties believes the issue is not appropriate and should be processed under another procedure.  The grievant must make a request in writing.  Termination actions may be considered under ADR; however, an employee may then file a statutory appeal if s/he is not satisfied with the decision.  The settlement of a complaint through the ADR process will not be considered a precedent setting resolution.  Individuals with a direct connection to the issues involved may not serve on an ADR Panel, Committee, or as a mediator for those particular issues.

Section 2. Forms of ADR.
There are various forms of ADR that may be used.  The procedure used will be decided jointly between the Employer and the Union, with consideration of the employee’s election of procedure.  Following are some forms of ADR:


a.
Mediation – may be a recommended decision, or may be a final decision.  The parties will reach agreement on whether the decision is final or mediated.  Mediators may be chosen from FMCS, from the agency CADRE, or from a list of trained mediators from within the IHS Headquarters.  Mediators are requested to make on the spot decisions if at all possible or in any case not later than 30 days following a hearing.  Mediators may conduct fact-finding, interview witnesses, hold informal hearings, or request whatever information they need to make a decision.

b. ADR Panel -  



(1)   
There are two choices of ADR Panels:





(a)
Union/Management Panel -The Employer and the Union will each provide to




the other a listing of four individuals (four management individuals for management and four bargaining unit Union members for the Union) who are to be considered on the Panel by that party within seven (7) calendar days after notification by the employee.  The opposite party will select two of those individuals.  The resulting four individuals will compose the Panel for the particular issue – the number may be reduced to 2 (one management and one Union) by mutual consent; or






(b)
Peer Panel – Within 7 calendar days after election of the Panel, the



Employer/DMO will meet with the Union Business Manager or designee to establish the Panel.  A peer employee and a peer supervisor will be jointly selected from two (2) lists of no more than twelve (12) volunteers, updated annually.  The Employer/DMO will select a representative and the Business Manager will select a representative.  These four will be the Panel.  The parties will have ten calendar days to provide the issues and interests in writing to the Panel.  No information will be provided to any member of the Panel until all members of the Panel have been identified and have been provided the same information.  


(2) 

The ADR Panel will convene at a mutually agreeable time, but not later than ten


 
(10) calendar days following their selection.


(3) 

The ADR Panel may make a consensus decision on the issue by fact-finding,
interviewing witnesses, holding an informal hearing, requesting information from both parties, or by whatever means they decide.  Their decision will be the binding on all parties on the issues at hand, except that where an employee is terminated; he/she may appeal the decision of the ADR Panel through MSPB or EEOC as appropriate.


(4)  
The ADR Panel will issue its decision within one (1) week following their initial meeting, unless they need more time, in which case they will advise both Union and the Employer that they need additional time, but not later than two (2) additional weeks.  The Panel will advise the Union and the Employer of its decision immediately.  Any corrective action needed to be taken will take place as soon as possible.

Section 3.  Decisions of the Panel.
Decisions made through ADR are not bound by any predetermined listing of proposed disciplinary actions, and participants may go “outside the circle” to make their decisions.  Any decision must serve to promote the efficiency of the service and should be such that would attempt to make employees/supervisors better workers where there has been a problem.  The Panel will have wide latitude to mitigate penalties for any wrong doing in an attempt to correct any problems between employees, employees and their supervisors, or between other personnel as the Employer determines, and can overturn any proposed action or decision by any Management Official.  Any decision may not violate law, regulation or this Agreement.

Section 4.  Exclusions to the ADR Process.
Issues in the following areas are specifically excluded from the ADR Process:


a.
Issues that are outside the control of the Employer;


b.
Claimed violations of 5 U.S.C. Chapter 73, Subchapter III, relating to prohibited political activities;


c.
 A suspension or removal under 5 U.S.C. 7532, relating to national security;


d.  
Any examination, certification, or appointment;


e.   The classification of any position which does not result in the reduction in grade or pay of


an employee;


f. 
A qualification determination concerning the ineligibility of an employee for a particular


 position; or


g. 
The termination of an employee serving an initial probationary or trial period.

C.  GRIEVANCE PROCEDURE.
Section 1.  Exclusions.  Grievances concerning the following matters are not subject to the negotiated grievance procedure:

b. Any claimed violation relating to prohibited political activities.

b. Retirement, life insurance, or health insurance.

c. A suspension or removal for reasons of national security.

d. Any examination, certification, or appointment.

e. The classification of any position that does not result in the reduction in grade or pay of


 an employee.

f. Separation of a probationary/trial period employee.

a. Proposals for disciplinary/adverse actions.

i. Non-selection from a properly constituted best qualified list.
i.
Individual Reduction-in-Force actions for competitive service employees; this does not
preclude the Union from filing a grievance for a violation of the overall procedures or a violation of the negotiated procedures.  


 j.
Awards (equitable distribution may be grieved).


 k.
A progress review, counseling or placing an employee on a Performance Improvement Plan (PIP); however, a final performance rating may be grieved.


 l.
Termination of a temporary appointment when there is no longer need for the position.

Section 2.  Grievance Steps.


Step 1:  The  Step 1 official is the supervisor or his/her designee with initial authority to grant the remedy requested in the particular matter and will render a written decision within twenty one calendar days (or twenty one calendar days after the grievance meetings if both parties mutually agree to the meeting).  If the Step 1 official is not the employee’s immediate supervisor, a copy of the grievance will be provided to him/her. If the decision is not satisfactory to the employee/grievant, the employee may refer it to the next step within 14 calendar days of receipt of the Step 1 decision.


Step 2:  The Step 2 official shall be the management official to whom the Step 1 official reports to but no higher than the DMO and shall arrange for a meeting with the employee/grievant and the Union representative, if the Union has been chosen to represent the grievant, within ten (10) calendar days of the receipt of the Step 2 grievance.  The meeting may be waived upon mutual consent.  The Step 2 official shall give a written reply for the disposition of the grievance within 14 calendar days following the meeting.  The Step 2 official shall give his/her reply within 10 calendar days after a decision is made to not have a meeting.


Step 3:
  If the Step 2 decision is not satisfactory to the employee/grievant, he/she may submit


the grievance to the Step 3 official, the person responsible for the operation of the

Headquarters organization, within 14 calendar days of receipt of the Step 2 official’s decision.  The Step 3 official or designee shall arrange for a meeting with the employee/grievant and Union representative within 14 calendar days of receipt of the grievance.  The meeting may be waived upon mutual consent.  The Step 3 official shall issue a written decision within 14 calendar days following the meeting, or within 14 calendar days following the decision not to have a meeting.  If the decision is provided by a designee, it will have the same effect as if the person responsible for the operation of the headquarters organization had written it.


Step 4:  If the Step 3 decision is not satisfactory, the Union or the Employer may elect to

proceed to binding arbitration.
Section 3.  Time Limits. 
Time limits shall be complied with except in unusual circumstances.  In such cases, time limits may only be extended by written mutual agreement.  Failure of the employee or his/her representative to observe the time limits may terminate the grievance.  If the Employer does not meet the time limits, the Union or the employee/grievant may unilaterally move the grievance to the next step of the procedure.

Section 4.  Waiver of Steps.  
Any step of the grievance procedure may be waived by mutual consent of the parties.  All grievances over disciplinary actions, adverse actions, and denial of Within‑Grade Increases (after completion of the reconsideration process) may begin at Step 2 of the grievance procedure.

Section 5.  Informal Settlement Encouraged.  
Nothing in this Agreement will preclude the parties from attempting to settle grievances informally at any time and at any step, and such efforts are encouraged
Section 6.  Employer Grievances.  
Management may file a grievance with the Union President or designee within 21 calendar days from the event given rise to the grievance or from the date the Employer became aware of the event causing the grievance.  The grievance must be filed in writing to the designated Union official.  The Union official will render a written decision within fifteen calendar days.  If the Employer is not satisfied with the decision, it may pursue the grievance to ADR and/or arbitration in accordance with the procedures in the negotiated Agreement.

Section 7.  Union Grievances.  
The Union may file a grievance with the Employer within 21 calendar days from the event given rise to the grievance or from the date the Union became aware of the event causing the grievance.  The grievance must be filed in writing to the Designated Management Official (DMO).  The DMO will render a written decision within 15 calendar days to the Union President or designee.  If the Union is not satisfied with the decision, it may pursue the grievance to ADR and/or arbitration in accordance with the procedures in the negotiated Agreement.

Section 8.  Identical Group Grievances.  
When a group of employees has an identical or similar grievance, it may, by mutual consent, be considered as one grievance, with one individual name as the group representative.  The group may continue to seek review of the succeeding steps as provided in this Article until a majority of the group agrees with a decision.  A minority of the group may not seek review of the decision to the succeeding Step affected by the decision.  The Union will make the decision on the acceptance of the final decision or decide whether to go through ADR or arbitration.
ARTICLE 17

ARBITRATION PROCEDURE
Section 1.  Invocation of Arbitration.  
If a final decision or completion of ADR efforts on a grievance processed under this Agreement is not satisfactory, the Union or the Employer may invoke binding arbitration.  Arbitration may only be invoked by the Union President/Business Manager or designee to the Employer DMO, or the Employer DMO, or designee to the Union President/Business Manager.  The invocation must be in writing and submitted within thirty (30) calendar days following receipt of the final grievance decision or completion of ADR efforts.

Section 2.  Selecting the Arbitrator.

d. Within fourteen (14) calendar days from the date of receipt of a valid invocation of arbitration, the parties shall meet to attempt to select an arbitrator and/or jointly complete a request to the Federal Mediation and Conciliation Services (FMCS) for a list of no less than seven (7) impartial persons qualified to act as arbitrators.  A brief statement of the nature of the issues in dispute will accompany the request.  If either party refuses to meet to select the arbitrator or jointly complete the request for arbitrators, the other party may make a unilateral request.  The party invoking arbitration shall be initially responsible for any fees to the FMCS.  This fee will be included as a part of the overall arbitration expenses.

d. The parties shall meet within fourteen (14) calendar days after the receipt of such list to select an arbitrator, unless the parties mutually agree otherwise.  If they cannot agree upon one (l) of the listed persons, the Employer and Union will each strike one (l) arbitrator's name from the list and shall repeat the procedure until only one (1) name remains.  The remaining name shall be the only and duly selected arbitrator.  A flip of a coin shall determine which party shall strike the first name.  If one party refuses to participate in the selection, the other party may make a unilateral selection.
Section 3.  Fees and Expenses.

a. The non-prevailing Party will pay the arbitrator’s fees and expenses.  The arbitrator shall determine the prevailing Party, or the percentage of win/loss of each Party.  If there is no prevailing Party, the Parties shall pay the arbitrator’s fees and expenses according to the percentage of their win/loss in accordance with the arbitrator’s determination.  Travel and/or per diem costs shall not exceed those authorized by applicable Agency regulations.  Further, the Employer and the Union shall share equally the expenses of any mutually agreed upon services in connection with an arbitration inquiry or hearing.  If only one party requests a transcript, only that party will be responsible for its costs.  If subsequently the other party wants a copy, then the two parties will jointly share the total cost of both transcripts.

b. The grievant, with Union approval, may withdraw the grievance at any time prior to the actual convening of a hearing or submission of the case to the arbitrator.  The party(s) withdrawing will be responsible for any cancellation fees.

Section 4.  Arbitrator’s Authority.  
The arbitrator shall have the authority to resolve any questions of arbitrability and interpret and define the explicit terms of this Agreement, agency policy, etc., as necessary to render a decision.  The arbitrator shall have no authority to add, delete or modify any terms of this Agreement, law, rule or regulation.  The right to add, delete or modify any terms of this Agreement is the sole right of the parties to this Agreement.

Section 5.  Framing the Issue.  
If the parties cannot agree to a joint framing of the issue(s) for arbitration, each party shall present what they consider to be the issue(s), together with any supporting material for the arbitrator’s consideration.  The arbitrator shall then determine the issue(s).  

Section 6.  Arbitrator’s Decision.  
The arbitrator’s award shall be based on the issues stipulated by the parties and/or as determined by the arbitrator, and evidence presented on the record, including any post hearing briefs.  The arbitrator’s decision shall be final and binding and the remedy shall be effective in its entirety unless either Party seeks review under 5 U.S.C. Section 7122 (Exceptions to arbitral awards), Title VII, Civil Service Reform Act.

Section 7.  Time Limit.  
The arbitrator will render a decision, and if appropriate, a remedy to the Employer and the Union as quickly as possible, but in any event no later than thirty (30) days after the closing of the record, unless the Parties otherwise agree.

Section 8.  Types of Arbitration.

b. Any of the following processes may be utilized by the arbitrator upon mutual consent of the parties:
(1)

A "stipulation" of facts to the arbitrator can be used when both parties agree to the facts at issue and a hearing would serve no purpose.  In this case, all facts, data, documentation, etc., are jointly submitted based upon the facts presented.
(2)

An "arbitrator inquiry" can be used when a formal hearing would serve no purpose.  In this case, the arbitrator would make such inquires as he/she deemed necessary (e.g., inspecting worksites, taking statements).

(3)

An "expedited arbitration" may be used to expedite the resolution of the grievance.  In this case, the arbitrator would make such inquires as he/she deemed necessary, prepare a brief summary of the facts and render an on-the-spot decision, which may not have a written opinion.
      The parties may agree to direct the arbitrator to simplify or eliminate a written opinion when using the process in (1), (2), or (3) above.


b. 
If there is no mutual agreement then a formal hearing will be convened.   A formal hearing should be used when it is necessary to develop and establish the facts relevant to the issue.  The formal hearing is convened and conducted by the arbitrator, which would normally include testimony of witnesses.


c.
The arbitration hearing or inquiry shall be held on the employer’s premises during the regular work hours of the basic workweek.  Employees who are otherwise in a regular duty status who are asked to testify will be on duty time while they are providing testimony.  Employees who are on a day off may request to have their schedule changed so they will be in a duty status during the hearing.


d.
In considering grievances concerning actions based on unacceptable performance and adverse actions appealable to the Merit Systems Protection Board, the arbitrator shall be governed by applicable federal law, including existing MSPB case law and FLRA precedent and case law as applicable.

Section 9.  Exceptions.  
Either party may file an exception with the Federal Labor Relations Authority to the arbitrator’s award in accordance with appropriate rules and regulations.  If no timely exceptions are filed, the arbitrator's decision will then be implemented.
ARTICLE 18

DISCIPLINARY AND ADVERSE ACTIONS
Section 1.  Discipline.  
Discipline will be initiated for such cause as will promote the efficiency of the Federal service.  The intent in taking disciplinary actions is not for punitive purposes, but as an attempt to correct an employee's behavior, as well as to maintain order and efficient operation within the workplace. 

a. Formal disciplinary actions.  The following types of corrective actions are considered discipline in accordance with federal regulations:

(1)

Letters of reprimand.



(2)

Suspensions of fourteen (14) calendar days or less.


b.   Adverse actions.

(1)
Suspensions of more than fourteen (14) calendar days.



(2)

Demotions.


(3)

Removal.


(4)

Furlough for less than 30 days.


c.
It is understood that, normally, informal procedures such as disciplinary counseling and/or warnings will be used prior to taking formal action through the above steps.  This is called progressive discipline.  All steps are dependent on the nature of the violation and Management may take action as appropriate for more serious violations.  

Section 2.   Advance Notice.  
The Employer will give advance written notice (proposal) to the employee of any formal disciplinary action, with the exception of  Letters of Reprimand, or discipline resulting from any situation in which the Employer  invokes the “crime provision" of 5 U.S.C. 7513(b).  Advance notice for suspensions of 14 days or less will be 15 days and for adverse actions 30 days.  Such notice will provide for a reasonable time to respond orally and/or in writing to the proposed action.  The Employer shall give sincere consideration to the employee’s response and will make a good faith effort to address arguments raised.  The Employer will provide a written notice of its decision.  Letters of Reprimand or letters proposing more severe action shall be acknowledged by the employee’s signature as a record of receipt.  Should the employee refuse to sign receipt of the letter, the supervisor will so state on the letter.

Section 3.  Right to Representation.  
Upon request by an employee, a Union representative may represent an employee in an oral reply to a proposed adverse action or at any step in a grievance or appeal.  

Section 4.  Privacy Rights.  
The Privacy Act rights of employees will be respected when considering disciplinary and adverse actions.  To respect employees’ rights to privacy, it is the affected employee’s responsibility to notify the Union of any disciplinary or adverse action.
ARTICLE 19

UNION DUES WITHHOLDING ALLOTMENTS
Section 1.  Dues Allotment.  
Each eligible bargaining unit employee in the Union covered by this Agreement has the right to make a voluntary allotment from their pay for the payment of their membership dues to the Union, and for such other deductions the employee or Union may request, such as dental deductions, or to revoke the allotment, in accordance with the following:

The Union will inform each of its members of the voluntary nature of the authorization for allotment of pay to cover dues, dental benefits, etc. and of the prescribed procedure for revoking it.

Section 2.  Dues Allotment Standard Form (SF‑1187).

a. The Union agrees to distribute to its members Standard Form 1187, "Request for Payroll Deductions for Labor Organizations Dues” and to receive at anytime, completed forms from members who request an allotment.


b.
The Business Manager, President, or Treasurer of the Local are designated to receive the completed forms to enter the amount of dues for the member for each pay period and to determine whether the employee is in good standing.  The officer will then complete the required certification and submit the forms to the DMO for further processing.

Section 3.  Dues Allotment Revocation.  
An employee may submit a voluntary revocation of his/her dues no earlier than one year after going on withholding, or 30 days prior to the authorized revocation date after one (1) year of membership.  The authorized revocation date is September 1.  Revocation requests received after September 1st or before August 1st will be returned to the employee.

Section 4.  Cancellation.  
Dues allotments will be canceled whenever an employee is no longer eligible for dues withholding.  Failure of the Employer to do so will not result in any financial liability on the part of the Local.
Section 5.  Notification of Changes.  
The President or other authorized Union representative of the Local shall notify the DMO when the Local’s dues structure changes.  Changes to the Local’s dues structure will be limited to twice in a calendar year.  The changes shall normally be effective at the beginning of the first full pay period after receipt of such notice.

Section 6.  Effective Dates and Delay Notification.  
Allotments will normally be effective at the beginning of the first full pay period after receipt of authorized SF-1187's by the DMO.  SF-1187's will be processed promptly.  The DMO will report any problems which could delay the processing to the Union Local.

Section 7.  Expulsion/Suspension from Bargaining Unit.  
The Union will notify the DMO in writing when a member of the Local on dues withholding is expelled or suspended.  An allotment for the deduction of dues with respect to any employee shall terminate when the Agreement between the Employer and Union ceases to be applicable to the employees.

Section 8.  Remittance Reports.  
The Employer will make provisions for deductions each pay period and remittance for dues and other allotments.  Remittance reports will be provided each pay period to LIUNA Local 1396.  The Employer agrees to provide this service without charge to the Local or its members.
ARTICLE 20

PERFORMANCE APPRAISAL SYSTEM 
Section 1.  General. 
The Parties to this Agreement recognize that high‑level performance by Indian Health Service employees is essential to the efficient operation of the Agency and is necessary for the achievement of its goals and programs.  The parties agree that the purpose of the system is to set forth a fair and equitable procedure to be utilized when informing employees of their performance.  The DHHS employee performance appraisal system will be administered in accordance with the IHS performance appraisal program (as amended with appropriate negotiation with the Union) and this Agreement.  

Section 2.  Retention of Status Quo.   
The parties agree that the performance management program will be retained as currently exists until re-negotiated either locally or in a national agreement.
ARTICLE 21
EMPLOYEE ASSISTANCE PROGRAM (EAP)

Section 1.  General.
The Employer shall maintain an Employee Assistance Program (EAP) that meets the requirements of applicable federal laws, regulations and guidelines.  The EAP is designed to prevent and respond to issues related to work and living.  The program is available to all Headquarters employees regardless of the nature of their personal or organizational issues relating to work and life.  Employees are encouraged to contact EAP counselors for any problems they may be experiencing.  Employee participation in the program shall be voluntary.  An employee may bring a Union representative to any discussion between the employee and the supervisor in connection with this Article.  The Employer will publicize the availability of the EAP to ensure that all employees are aware of its existence.  The Union and Employer shall discuss and negotiate any proposed changes or recommendations relative to the program. 

Section 2.  Responsibilities.


a.
The Parties acknowledge that the employee has the primary responsibility to maintain acceptable performance and/or conduct and for taking any actions or treatment necessary to maintain it.  



b. 
Supervisors have a responsibility and are encouraged to provide employees with the appropriate assistance to overcome problems that contribute to poor performance and/or conduct.

c. 
The Parties recognize substance abuse and mental illness as illnesses.  Employees who have these illnesses, or who have family members with these problems, will receive the same consideration and respect as employees who have other illnesses or personal problems that contribute to poor performance and/or conduct. 

d. 
Diagnosis and treatment should be accomplished by referral of employees to appropriate professional treatment and assistance sources.

Section 3.  Guidelines.


a.
When a supervisor, through daily job contact, observes that an employee is experiencing difficulties that interferes with his/her ability to perform the job, the supervisor will discuss the apparent difficulties with the employee.



b. 
If the employee is unable to correct his/her difficulties through his/her own efforts, the supervisor should refer the employee to the EAP.

c. 
The focus of corrective discussions by supervisors is restricted to the issue of job

 performance and/or conduct and the possible job‑related consequences.

d. 
Performance/conduct problems that may have medical aspects, such as that which evidences emotional disorder, impaired judgment or substance abuse, should be addressed as medical problems in an effort to provide rehabilitation to the employee.  An employee who refuses professional help and does not improve his/her performance and/or conduct, or is unable to improve his/her performance and/or conduct with the assistance of appropriate treatment, may be subject to performance/disciplinary action, up to and including removal.  In some cases, the employee may be eligible for disability retirement.

e. 
Supervisors shall consider the guidance of the referral sources in establishing reasonable expectations for recovery time of an employee.

f.  
Participation in the program shall not jeopardize an employee’s job security or his/her opportunity to compete for promotion.

g. 
Counseling with an EAP counselor will be on duty time, if properly coordinated in accordance with Article 3.  After EAP makes a referral, an employee must take leave in order to be treated during duty hours.  Leave will normally be granted in accordance with the provisions of Article 12.
h. 
A disciplinary action may be held in abeyance if the employee enters an appropriate rehabilitation program and permits the counselor to report to management on the employee’s attendance in the program and if the employee is making observable progress in conduct and/or performance on the job.

Section 4.  Confidentiality

The confidential nature of records of employees with medical/behavioral illnesses shall be maintained.  Information will not be released except by employee’s written consent, including to supervisors or other Management officials.  The EAP counselor may keep the supervisor updated on the successful completion of the program and regular attendance, without divulging the medical condition, if the employee so requests.  The EAP counselor may also confirm attendance at the program to a direct supervisor, if the employee attended while on official duty status or on any sick leave.
Section 5.  Training

Union representatives will receive the same training as supervisors receive on this program.

ARTICLE 22 

TRAINING
Section 1.  Determining Training Need.  
Although it is expected that personnel are basically qualified to perform their duties as a prerequisite to employment, the parties recognize the possible need for additional training and development for a competent workforce and organizational effectiveness.

a. Based on organization priorities and budget availability, the Employer is responsible for determining whether training is necessary and if so, which  training programs are the most appropriate and cost‑effective methodologies, including, but not limited to, classroom training, rotational assignments, mentoring, coaching, on‑the‑job developmental assignments, etc.  The programs will be developed to meet organization and workforce development needs. 

b. Each employee is ultimately responsible for his/her own career development and will be strongly encouraged to pursue all possible avenues (traditional and non‑traditional approaches) necessary within their means to contribute to their own development.  These approaches could assist but will not guarantee promotion.  

      c.   Employees who will be serving in a supervisory position for an extended period of time may be offered an opportunity to attend basic supervisory training.
d.  On the basis of funds availability, work scheduling, need and organizational benefit, the Employer will consider all requests for training that are specific to an employee’s position or the mission of the IHS.  
Section 2.  On‑the‑Job Training.  
The parties recognize that when an employee is assigned the responsibility of training a new employee, this task becomes part of the employee’s assigned duties.  The Employer will take into consideration the time used for such a purpose when evaluating the employee’s performance or prior to making any decision regarding the employee’s performance in accordance with existing laws, regulations, and policies.

Section 3.  Training Documentation. 
The Government Employees Training Act (GETA), as amended and 5 CFR 410, requires agencies to maintain training records within Employee’s Official Personnel Folders (OPF’s) in accordance with regulations governing the content of OPF’s.  All IHS approved training accomplishments will be placed in the OPF after an employee successfully completes the training program and the evaluation form.  In the case of a college or university course, an original transcript must be submitted.  It is the responsibility of each employee to ensure that his/her training records other than the IHS approved courses have been submitted for inclusion in the OPF and that they are complete.  The Union agrees to encourage employees to assure that their training records are accurately recorded.

Section 4.  Scheduling.  
Training courses, seminars and conferences within the control of the Employer will normally be scheduled during work hours to allow the employees the opportunity to gain information, education and training.
Section 5.  Approval of Training and Expenses.

b. All requests for training must state the need for such training and specify how training will help the organization.  All training requests will be submitted to the supervisor as soon as possible before the start of the training event.  

b. All relevant laws, regulations policies apply when approving the expenses associated with training.

Section 6.  Joint Labor‑Management Training. 
The Employer will consider requests for and make reasonable efforts to implement joint labor‑management training during the life of this Agreement.

Section 7.  Licensure and Certification.

b. Employees will be allowed to attend training during duty time which is required for certification or licensure for their positions of record, provided that it is approved in advance in accordance with this Article.

b. If the training cannot be accomplished during duty time, appropriate arrangements will be made, such as compensatory time or work schedule adjustments.

ARTICLE 23
CONTRACTING OUT WORK
The Employer shall keep the Union informed of all plans to contract out work affecting bargaining unit employees, including the Buy Indian Act.  This will include providing, upon request, a copy of any relevant and necessary documentation.  The Employer will notify the Union as soon as management is aware of the possibility of contracting out and negotiate with the Union as appropriate.   In the case of A‑76 studies, the Union will be immediately contacted and be provided an opportunity to participate in the cost comparison to the extent provided by law.  All in-house information will be kept confidential.

ARTICLE 24
REDUCTION IN FORCE (RIF)
Section 1.  Policy.

c. Through careful planning and use of other administrative techniques, to the extent practicable and in the public interest, the Employer shall seek to avoid the necessity of entering into a formal RIF action.

c. In the event of a RIF, OPM and HHS regulations will be observed by the Employer and the Union in carrying out their respective responsibilities throughout the RIF process along with this Agreement.  The Employer agrees to furnish the Union, upon request and as it becomes available, with all proposed RIF restructuring and staffing plans and retention registers.  Indian Preference will be applied in the development of the retention registers in accordance with all applicable laws, regulations, and policies.

Section 2.  Procedure.

a. Official Personnel Folders.  The Union and the Employer will jointly encourage each employee to see that his/her personnel file contains up‑to‑date information as soon as the RIF or reorganization is announced.  The Employer will advise employees on how they may update their personnel records.  All information contained in the employee’s personnel file will be used to determine qualifications for placement purposes, including any new application/resume. 

b. Notification.  To the extent possible, the Employer will notify the Union in writing at least forty five (45) days in advance of the RIF notices being issued to employees.  The notification will contain the following:

(1)

The reason for the RIF;
(2)

Competitive areas;

(3)   
Information on grade and pay retention regulations;
(4)   
Information on regulations explaining rights of employees, including the effects of Indian Preference, Veterans Preference, years of service, and performance evaluations;
(5)   
A list of tentative positions to be abolished;
(6)    
Copies of proposed general RIF notices, as applicable;
(7)    
An explanation of employees' bump and retreat rights according to regulations; and
(8)   
In addition, information concerning all applicable OPM, HHS, and IHS regulations regarding RIFs shall be made available to the Union.

Section 3.  Meeting on RIF. 
The Employer agrees to meet with the Union periodically to keep it informed of actions as they progress.  Any negotiations will be governed by the Article in this Agreement concerning mid‑term bargaining.

Section 4.  Placement. 
The Employer will, for the purpose of minimizing downgrades and separations, provide effective placement of employees, including but not limited to any vacancy created by retirement, resignation, transfer, or other loss of an Employee.  In addition, the Employer will give good faith consideration to restructuring vacant positions, if practicable and consistent with the public interest, to adversely affected employees.  Employees during this placement do not give up any appeal rights under applicable laws and regulations or this Agreement.

Section 5.  Employee Information and Assistance.  
The Employer will make every effort to address employee concerns to minimize the adverse impact of the RIF, and to provide affected employees with as much information as possible.  This will include, but not be limited to:

a. As much advance notice of RIF as administratively possible.

b. Counseling concerning the importance of current information in their OPFs; procedures for conducting RIFs; retirement and individual counseling as may be necessary and/or desired by the employee.

c. A specific notice of RIF will be issued in accordance with RIF rules and regulations.  To the maximum extent possible, the notice will be issued to employees at least sixty (60) calendar days prior to the proposed effective date. Specific notices will include among other things, appropriate grievance or other appeal rights, including applicable time frames.

Section 6.  Tie-Breaking Procedures to be Used.  
In the event two (2) or more employees affected by the RIF tie for placement on the retention register because all related mandatory ranking criteria are identical, seniority within the IHS, including excepted and competitive service, will apply.

Section 7.  Outplacement Program.  
The Employer, in the interest of effective and efficient management of the IHS mission, agrees to utilize Career Transition Plans; i.e., the IHS Career Transition Assistance Plan (CTAP), Interagency Career Transition Assistance Plan (ICTAP), and Re-employment Priority List (RPL) in accordance with Federal rules and regulations.  The purpose of these programs is to help place both career and/or career conditional employees who have been displaced or are scheduled to be displaced from their positions.  In addition, every effort will be made to provide information regarding vacancies in other Federal agencies and local and/or private governments and sectors.

Section 8.  Priority Placement.  
Employees who have been changed to a lower grade due to RIF will receive first consideration for positions at the same or intervening grades for which they qualify prior to other employees. These employees will be placed back in positions in inverse order of the date they were placed on grade or pay retention.
ARTICLE 25
ALTERNATIVE WORK SCHEDULES (AWS)
Section 1.  Purpose and Principles.  
The parties recognize the benefits of balancing the public service mission of the Employer with providing greater flexibility for employees and supervisors to accomplish the work of the Employer and to that end, agree to abide by Alternative Work Schedules procedures covered by government‑wide rules and regulations.  This includes Flexible and Compressed Work Schedules (CWS) in accordance with HHS Instruction 610‑1.  The parties further agree to the following principles:

c. AWS may be implemented on an office by office basis or other appropriate subdivision.

c. AWS must be coordinated with the office supervisor.

c. AWS may not be feasible for all positions in a work unit.  
c. Any change of an AWS will be at a date mutually agreed to between the supervisor and those participating in the AWS affected by the change; but no shorter than every ninety (90) days.

Section 2.  Definitions.

a. Basic work requirement means the number of hours, excluding overtime hours, which an employee is required to work or is required to account for by leave or otherwise.

b. Core time means designated hours each day when employees must be present for work.

c. Credit hours means any hours within a flextime schedule which are in excess of an employee’s basic work requirement and which the employee elects to work so as to vary the length of a workweek or a workday.  An employee on CWS cannot earn credit hours.

d. Flexible time bands means those hours each day during which employee may choose their time of arrival at and departure from the worksite consistent with the duties and requirements of the position.

e. Flextime means a system of work scheduling which splits the workday into two distinct kinds of time, core time, and flexible time. Under this system, there are two requirements: (1) an employee must be at work during core time, and (2) an employee must account for the total number of hours he is scheduled to work (i.e., full‑time employee must account for at least 8 hours a day and 40 hours a week with a combination of duty hours, annual or sick leave, or credit hours).

Section 3.  Flextime.

e. Flexible Time Bands for employees under Flextime will be as follows:

Arrival: 7 a.m. to 9:30 a.m.

Lunch:   11:30 a.m. to 1:30 p.m.

Departure: 3:30 p.m. to 6 p.m. 

e. Core Time and Customer Service Hours.  
There will be two core time bands in the morning band between 9:30 to 11:30 a.m. and the afternoon band between 1:30 and 3:30 p.m.  Customer service hours will remain 8:30 a.m. to 5 p.m.  This means that there must be enough employees present during this entire period to provide adequate telephone and walk‑in coverage.

e. Earning and Using Credit Hours.

(1)

With supervisory approval, an employee may elect to work additional time within the flextime schedule for the purpose of accruing credit hours in order to shorten a workday or a workweek.  An employee requesting to work credit hours must have assigned work available to fill an expanded schedule.  For the purpose of earning credit hours, "assigned work" is that which is necessary for the accomplishment of a particular job task in keeping with the Employer’s priorities.

(2)

An employee may earn no more than 90 minutes of credit time in any day and may accrue and carry over no more than 24 hours in any pay period.  Credit hours will be accrued in 15 minute increments.

(3)

If any employee is directed or obtains advance approval to work outside of the flextime schedule, this work must be compensated by overtime or compensatory time off in accordance with applicable laws and regulations.

(4)

Employees may not earn or use accumulated credit hours without prior supervisory concurrence.  The request will be on the form attached to this Agreement.  The supervisor will review all requests and notify the employee of approval/disapproval no later than the Friday prior to the beginning of the pay period where such advance notice was provided.  In other instances, the supervisor will provide approval ASAP.  Employees may not use credit hours before they are earned.

(5)

A supervisor may deny a request to earn credit hours for work‑related reasons.  However, the denial must be in writing to the employee.  The denial will include the reasons for the supervisor’s decision. 



(6)

A supervisor may deny a request to use credit hours for work related reasons. In addition, a supervisor may ask an employee to use credit hours on a different day than they requested if allowing that employee to take credit hours means there would be inadequate coverage for the office on any day.  If the employee’s proposed use of accumulated credit hours is denied, the supervisor shall inform the employee of the reason for the denial on the appropriate form.

(7)   
Credit hours cannot be earned while on official time for labor management activities unless agreed to by the DMO. 

Section 4.  Compressed Work Schedules.  
Compressed work schedules consisting of a combination of 8 to 10 hour schedules. 


a.
Under a 5‑4/9 schedule, employees work eight 9‑hour days and one 8‑hour day each pay period, fulfilling the basic work requirement of 80 hours in a biweekly pay period over a span of nine workdays ‑ five days one week and four days the next week.

b.
Under a 4/10 schedule, employees work four 10-hour days each week, fulfilling the basic work requirement of 40 hours in a week over a span of four workdays each week.

.

c.   Employees working 9 or more hours per day may arrive as early as 6 A.M. and depart as                                                                                                                                                                    late as 6 P.M.

Section 5.  Procedures.

a. Employees may be allowed to utilize either flexible schedules or a compressed schedule of 5-4/9 or 4/10.  Employees must request and obtain approval to work either flexible schedules or compressed work schedules in advance.  These requests must be submitted in writing to the supervisor at least one (1) pay period in advance.  Election of a different schedule or requests to discontinue compressed work schedules must also be submitted one (1) pay period in advance with justification.

b. Requests for compressed work schedules must include requests for specific workdays and non‑workdays.

c. In order for any alternative work schedule to be approved, there must be adequate number of staff to provide full coverage for core hours and customer service hours.   Alternative work schedules will not be approved if doing so will cause disruption of services or would require additional staff.  The numbers of staff required to provide full service will vary from office to office.  The Employer will make final decisions regarding adequate staff coverage.

d. If voluntary adjustments cannot be made, a rotation method shall be used when a conflict occurs between employees’ preferred schedules to ensure that there is fair distribution of days off.

Section 6.  Exceptions.

e. While an employee is in a training or temporary duty status, his/her work schedule will automatically revert to the hours of the training course; e.g., 8 a.m. to 4:30 p.m. or 5 p.m.  The only exception would be an employee going to temporary duty in a unit having an AWS.  The employee may then work the schedule of the unit to which assigned.  In addition, an employee working flextime in a training or TDY status will not be allowed to accumulate or use credit hours.

e. Employees who are expected to attend regularly scheduled or special staff meetings outside core hours must plan their schedules accordingly.  The Employer agrees, however, to make reasonable efforts to schedule meetings during core hours and to give as much advance notice of the meetings as possible.  Employees shall not be expected to come in for meetings on their days off without proper compensation in accordance with applicable rules and regulations.

e. Employees may be required to adjust their normal schedules to participate in joint or team work efforts.

e. The Employer will assign duty hours as necessary in the event of any emergency to assure adequate coverage.

e. To the extent the other provisions of this Agreement do not provide adequate coverage of operations, the following will occur:

(1)

The supervisor will solicit qualified volunteers to work a schedule which will provide coverage.  If there are sufficient qualified volunteers, they will work the schedule.

(2)  
If there are insufficient qualified volunteers, the supervisor will maintain a rotating roster from which qualified employees will be selected in order to provide coverage.

Section 7.  Record Keeping.  
Existing practices regarding the recording of time and attendance will continue unless changed in accordance with the article in this agreement on Mid‑Term Negotiations.
ARTICLE 26
LABOR‑MANAGEMENT RELATIONS COUNCIL
Section 1.  Purpose.

a. The parties recognize that the negotiation of a formal agreement is but one element of a successful and effective labor‑management relationship.  The Employer and the Union agree that open communication between the parties is beneficial to the successful implementation of this Agreement.  Therefore, it is agreed to continue with the existing Labor‑Management Relations Partnership Council (LMRPC), changing its name to the LMRC (as stated above).

b. The LMRC will exchange information and discuss appropriate and mutual matters of concern and interest, involving the broad areas of personnel policies, practices, and/or working conditions.

Section 2.  Meetings.

b. The LMRC will establish its own meeting dates.  Meetings will be scheduled when there are items to discuss and an agenda has been developed.

b. The number of representatives attending each meeting shall not exceed five from each party. 

b. The Employer will arrange and reserve a meeting location. 

Section 3.  Agenda. 

a. To facilitate meaningful discussion, each party will submit agenda items, with a brief description, at least two (2) workdays in advance of the scheduled meeting. 

b. The agenda will be prepared on an alternating basis.  

c. Matters not on the agenda may be discussed by mutual consent.

Section 4.  Scope of Information and Discussion.

To preclude the invasion of privacy of all bargaining unit and non-bargaining unit employees, the parties will not consider or discuss specific grievances, complaints, or appeals at LMRC meetings.

If the identify of specific employees related to grievances, complaints, or appeals can be protected, there may be discussion of general personnel policies, practices, or working conditions that have given rise to grievances or complaints or that might give rise to grievances or complaints, so that future problems might be identified for possible corrective and/or preventive actions, when appropriate.

Section 5.  Minutes.

a. The party preparing the agenda for the meeting also will prepare the minutes of the meeting.  The minutes shall include a statement of the agenda items with a brief review and summary of the relevant discussion.

b. These proposed minutes will be forwarded to the other party for appropriate comments and changes.  If a dispute arises over the minutes, both parties will exchange their versions of the minutes.

c.   Once the minutes have been agreed upon, or exchange, they become Agency records and, as such, are subject to release in accordance with the Freedom of Information Act.

Section 6.  Official Time.  Time spent by Union representatives at LMRC meetings are considered official time, as defined by this agreement.
ARTICLE 27
GUIDELINES FOR DRESS AND PERSONAL APPEARANCE IN THE WORKPLACE

Section 1.   
Employees who may be expected to be in contact with the public, other agencies or tribal officials should maintain a professional image to foster the respect of fellow employees and other individuals.  

Section 2.   
On casual days, when the code is relaxed from the otherwise professional appearance, employees are still expected to dress in an appropriate manner consistent with the guidelines of this article.

Section 3.   
Employees are expected to exercise good judgment in choosing apparel that is appropriate for their work environment.  They should be clean and neatly groomed.  Some examples of clothing that would not be considered appropriate to wear while at work include:  

b.   see-through clothing;
b.   halter tops and tank tops (or tops that normally show the midriff);
b.   short skirts or short shorts (not shorter than halfway to the knees); 
b.   tee-shirts with advertisements that may reasonably be considered offensive to others; 



 and/or
b.  clothing or shoes that could reasonably be considered a safety hazard in the work place.

Section 4.  
Customers and constituents of the IHS judge the way we dress and act.  Proper personal appearance and an optimistic attitude project confidence, pride and a business-like atmosphere.
Section 5.  
Employees who do not comply with these guidelines will be counseled and may be required to change into proper clothing and use appropriate leave for any time lost.  Employees may grieve over the implementation of these guidelines if they believe they are being treated disparately or unfairly.

Section 6. 
A copy of these guidelines will be provided to new employees during initial interview or in-processing.
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