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Draft injunction FAVORS BATTERED WOMEN in New york city lawsuit

In a hotly-contested and much-watched case, Federal Judge Jack B. Weinstein has signaled that he intends to rule that New York City’s Administration for Children’s Services (ACS) is violating the constitutional rights of mothers and their children by removing children from mothers who are victims of domestic violence.  The case could have sweeping implications for battered women and their children in New York City and around the country.

Judge Weinstein sought comment from all parties on a draft preliminary injunction last month in Nicholson v. Scoppetta, a federal class action lawsuit brought against ACS by a group of battered women.  The plaintiffs claim that ACS took their children away simply because their mothers were victims of domestic violence (see Speaking Up, Vol. 7, Issue 15).  The draft injunction orders ACS to stop its policy of separating battered women from their children and to adopt new policies and practices to improve the agency’s response to families experiencing domestic violence.  It gives the agency six months to adjust its practices to comply with the ruling.

Judge Weinstein is expected to finalize the injunction late today or early next week. 

“We hope this case will result in policies in New York City and elsewhere that more effectively protect both battered women and their children,” said Family Violence Prevention Fund Executive Director Esta Soler.  “Lawsuits can be an effective strategy to call attention to a problem, and we applaud the courageous plaintiffs who came forward to 

share their stories in this case.  Instead of re-victimizing battered women, we need to find ways for agencies and communities to support them and their children.  Real progress will come when more communities join together to protect mothers and their children from abuse.”

“It is important to recognize that New York is not unique,” said Linda Spears, Acting Associate Vice President for Program Operations at the Child Welfare League of America.  “The problems raised in this case are occurring all across the country.  In many communities, child welfare and domestic violence agencies are just beginning to collaborate.  There is much that can be done, but there is still quite a bit to learn about how we can together help keep mothers and children safe.”

Draft Injunction 

Judge Weinstein’s draft injunction focuses on the ACS practice of “removing children of battered mothers for the reason that the mothers ‘engaged in’ domestic violence by being victims of such violence and that the children had been witnesses.”  It validates the plaintiffs’ claim that this policy violates the constitutional right of parents and children not to be separated by the government unless the parent is unfit to care for the child.  “Parents and children have a constitutional right to due process of law before they are separated…The defendants have violated these constitutional rights,” the draft injunction reads.

The draft injunction is designed to protect the rights of children and ensure that “battered mothers who are fit to retain custody do not face prosecution or the removal of their children solely because the mothers are battered.”  It holds that the “government may Continued on page three… 

MEDIA OUTREACH

Nicholson v. Scoppetta is focusing attention on the ways social service agencies address domestic violence.  The case and the issues it raises are complex.  Consider using some of the following talking points in interviews.  

***** Please also note that the Family Violence Department of the National Council of Juvenile and Family Court Judges oversees the “greenbook” project, which is designed to increase collaboration among courts, child protective services, domestic violence agencies, and others in the community.  The project’s goal is to devise better ways to serve families experiencing both domestic violence and child maltreatment.  Information is available at www.dvlawsearch.com.

· Nicholson v. Scoppetta has implications far beyond New York City.  It is a landmark case addressing a problem that exists in jurisdictions nationwide. 

· We applaud the courageous plaintiffs who came forward in this case.  

· We need to look comprehensively at how social service systems are serving families facing abuse.  Too often, domestic violence and child welfare agencies fail to collaborate, or even work at cross-purposes.  That needs to change.  Until it does, families facing multiple forms of violence will suffer.

· Battered women are responsible for their children, but not for violence that their abusers commit.  Child welfare agencies should work in partnership with battered mothers to ensure the safety and stability of their children.  Taking a child away from a non-abusive parent is traumatic and harmful.

· Judge Weinstein recognized that child welfare agencies need to improve their policies regarding domestic violence.  His draft preliminary injunction gives the Administration for Children’s Services time to make needed change.  

· Men who use violence should be held accountable.  We need to create both sanctions and services for men who abuse their partners and children.  Blame should not be assigned to the non-abusive parent.
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not penalize a mother, not otherwise unfit, who is battered by her partner, by separating her from her children; nor may children be separated from the mother, in effect visiting upon them the sins of their mother’s batterer.”

It orders ACS to stop the policy of removing children from their battered mothers immediately and also includes detailed and specific instructions for ACS to improve its response to families experiencing domestic violence.  Among other things, the draft injunction calls on ACS to:

· Make “every reasonable effort” to separate a batterer from his victim and her children, and provide them with “reasonably adequate protection.”  This includes helping the family find a shelter or other safe haven and obtain a protective order against the batterer.

· Inform mothers of their rights and those of their children before taking any action to remove children from mothers who are victims of abuse.  This includes developing a pamphlet explaining these rights in English and Spanish.

· Implement a training and supervision program to inform ACS employees and contractors of the provisions in the injunction and prepare them to implement the changes it outlines.

· Establish a five person Review Committee to “assist in the enforcement of and compliance with” the terms of the injunction.  The Committee will include representatives from New York City and state, and from plaintiff groups in the lawsuit.  

· Report to the court once a month beginning in February, 2002.  Copies of the reports will be distributed to parties in the lawsuit, and others.

Engaging in Domestic Violence

Before the trial, in some cases, ACS policy recommended removing children from homes where domestic violence was present and charging battered women with engaging in domestic violence if they failed to protect their children from witnessing or experiencing violence.  The draft injunction specifically targets this policy, ordering the agency to “refrain from alleging as a grounds for finding of abuse or neglect” that a mother has been a victim of abuse or has “engaged” in domestic violence.  

During the trial, through testimony and evidence, the plaintiffs presented the stories of 15 women who had their children removed by ACS because they had allegedly “engaged in domestic violence.”  

One plaintiff, Sharwline Nicholson, had her two young daughters taken from her after the father of one of her daughters attacked her.  Although this was reportedly the first violent incident, and neither of Nicholson’s children witnessed the attack, ACS placed the children in foster care.  

Another plaintiff, Ekaete Udoh, was victimized by her abusive husband for years, although she sought help from city services.  After her husband hit one of their children, Udoh’s children were taken from her and placed in foster care.  ACS charged Udoh with “engaging in domestic violence,” although she was a victim herself.

There was a dispute during the trial over how many times ACS has removed a child because the mother was the victim of domestic violence, reports the New York Law Journal.  Lawyers for the plaintiffs claim that removal of children in these cases occurs hundreds of times a year.  But, on the witness stand, ACS Commissioner Nicholas Scoppetta said that, in the vast majority of cases, other factors such as a mother’s substance abuse or psychiatric problems led to removal of a child from the home.  However, Judge Weinstein’s draft injunction concludes that “the evidence taken here during the last two months has convinced me that the agency is too ready to take children from battered mothers who are otherwise capable of, and interested in, protecting their 

children and that has to stop.” 
ACS Improves Its Policy

During the course of the trial, ACS continued to take steps to improve its response to domestic violence.  In July, the agency developed drafts of a new Domestic Violence Protocol and Casework Practice Guide.  In August, it officially changed its policy of charging battered women with “engaging in domestic violence.”  ACS issued an internal memo stating that the term would no longer be used.  However, some battered women’s advocates charge that ACS staff members have not adhered to the new policy.

The Judge told Commissioner Scoppetta that he recognized the improvements in agency policy with regard to domestic violence, but still found that ACS had acted improperly in removing some children from their homes.  “The federal court intercedes with regret,” the draft injunction states.  “It recognizes the enormous strides the State and City of New York have made in ameliorating and addressing problems of domestic violence…Yet serious constitutional defects still exist in this evolving system.”  

If the final injunction is consistent with the draft, the court will seek to address these defects and improve ACS policy.  Judge Weinstein may issue the permanent injunction at any time.  When it is issued, he has said he will stay his ruling for six months to give ACS time to implement and improve new and existing policies to address domestic violence.

********************

domestic violence online
In an ongoing series, Speaking Up reports on web sites that focus on domestic violence.  The following web sites provide useful and interesting information on domestic violence for victims and their advocates.  If you know a web site that provides helpful information on domestic violence, let us know!  Please contact 

Speaking Up editor Mariama Diao with the web site address via fax, 202/371-9142, or via email, speakingup@prsolutionsdc.com.
End Violence Against Women Web Site 

www.endvaw.org – This web site, developed by The John’s Hopkins University Center for Communication Programs, provides battered women’s advocates, policy makers, researchers and others with comprehensive information on violence against women throughout the world.  The site contains a compilation of online resources including research, publications, training materials and policy documents.  The site also features a searchable database of international news articles on domestic violence and a listing of domestic violence conferences and events.  Through the site’s search engine, visitors can identify international organizations that are working to end violence against women and other resources.  The web site was developed with support from the U.S. Agency for International Development and in cooperation with the United Nations Development Fund for Women.

National Center on Elder Abuse Web Site

www.elderabusecenter.org – This site contains comprehensive information on elder abuse and the services offered by the National Center on Elder Abuse (NCEA).  The web site includes information on the various forms of elder abuse, statistics on the national and state rates of elder abuse incidences, and where victims or concerned friends and family can get help.  Through the site, visitors can access the NCEA’s elder abuse list serve and other elder abuse resources including the latest research, reports and NCEA publications.  NCEA’s State, Regional and Local Elder Abuse Coalitions National Directory also is available through the web site.  The Directory includes contact and program information for nearly 150 elder abuse coalitions operating in 38 states.  

********************

in the news…

NATIONAL – Tool Kit to End Violence Against Women, a publication that provides concrete guidance to advocates, communities and policy leaders on actions they can take to end violence against women, is now available online at http://toolkit.ncjrs.org.  The Tool Kit was developed in 2000 by the National Advisory Council on Violence Against Women as a companion piece to Ending Violence Against Women – An Agenda for the Nation.  It includes 16 chapters that provide recommendations on how to strengthen domestic violence prevention efforts and improve services for victims.
CA – The second annual International Domestic Violence, Sexual Assault and Stalking Conference will be held in San Diego, March 13 – 16, 2002.  The conference includes workshops and plenary sessions on violence against women.  Topics include: Strategic, Victim Centered Sexual Assault Investigations/Redefining our Success; Men Can Stop Rape; Domestic Violence Terrorism; Stalking Case Assessment; and Caught in the Crossfire, Domestic Violence and Children.  For more information on the conference, or to register, visit www.stopdv.com, or call 858-679-2913.
MO – St. Louis has developed a program to protect battered women and keep their children from witnessing incidents of domestic violence during scheduled parental visits.  Heritage House, started by a judge and operated by local nonprofit organization, establishes a neutral and safe site for parents who share custody to drop off and pick up their children, reports the Christian Science Monitor.  In the program, the custodial parent arrives at Heritage House with the child and is escorted into designated waiting room.  When the other parent arrives, s/he is escorted into another room.  Before entering the building, the parents are searched for weapons.  A staff member and a security guard escort the child from one parent to the

other, and the parents leave the building 15 minutes apart.  
RI – Media Matters, a conference sponsored by the Rhode Island Coalition Against Domestic Violence, will be held in Providence, June 5 – 7, 2002.  The conference is designed for national, state and local domestic violence advocates who do public relations and media work at their organizations.  Conference sessions and workshops will focus on how to conduct effective media outreach and how to develop appropriate media messages.  For more information, contact Karen Jeffreys via phone: 401/467-9940, ext. 103, or via email: Ritarheel@ricadv.org. 
TN – Seventeen-year-old Cornelius Fields has been charged with first-degree murder for the death of his former girlfriend, Lecheryl Reshun Henderson, also 17.  Henderson and Fields dated for a year before her murder, reports USA Today.  Henderson’s body was found in a trashcan last month.  Fields is being held without bond in the Shelby County Jail.
TX – Governor Rick Perry has appointed 15 people and three ex-officio members to the Governor’s Planning Council for STOP Violence Against Women, reports the Associated Press.  The Council develops a multi-year implementation plan for a statewide, coordinated community response to domestic violence.  The Council also makes recommendations to the criminal justice division in the Governor’s office.

BRAZIL – The Ministry of Justice announced plans last month to launch a psychological treatment program aimed at rehabilitating batterers.  The government hopes to rehabilitate offenders and “enable them to return to family life,” reports COMTEX Newswire.  Also last month, the government launched a new campaign addressing violence against women that includes posters and public service 

announcements.  The campaign is designed to show that violence against women occurs in all classes and abuse is not limited to the poor sectors of Brazilian society.

SOUTH AFRICA – Three thousand men marched through the streets of Cape Town last month to protest the country’s high rate of violence against women and children.  The protest marked the start of a 16-day campaign to raise awareness about abuse.  More than 21,000 child rapes were reported in the country in 2000, but the actual number is suspected to be “much higher,” according to USA Today.  Last month, an eight-month-old was raped and this month, a five-month-old was attacked.  Baby rapes are thought to be linked to the myth that having sex with a virgin will cure AIDS.  The disease is an epidemic in the country, with one in nine South Africans living with HIV/AIDS, reports the Washington Times. 
********************

in their own words…

“As we observe the second International Day for the Elimination of Violence Against Women, we are more aware than ever that violence against women remains a global phenomenon against which no country, no society and no community is immune.  Recent events have made the issue come alive even more acutely.  The treatment of women and girls in Afghanistan in the past several years has been an affront to all standards of dignity, equality and humanity…Violence against women is not a ‘women’s issue,’ but one that concerns us all – especially men.  Indeed, men must work to confront what should be described as men’s violence against women, and recognize and respect the equal role and rights of women.  When it comes to violence against women, there are no grounds for tolerance and no tolerable excuses.”

-- A message from the United Nations on the occasion of the International Day for the Elimination of Violence Against Women, November 25, 2001

********************

thank you!

Speaking Up cannot exist without the support of its readers.  Thank you to the members of the Speaking Up network who have renewed their support for the year 2002.  In particular, we’d like to thank the Speaking Up sponsors whose generous contributions make it possible for us to provide Speaking Up to organizations regardless of financial need.

The following sponsors have generously donated $100 to keep the Speaking Up network alive: LACAAW, Lozier Foundation, National Partnership for Women & Families, Ocean Park Community Center, SCIP, Shalva and Virginians Against Domestic Violence.

********************

renew your support fOR Speaking Up today!

Speaking Up memberships for the year 2001 expire at the year’s end, so it’s time to renew your membership for the year 2002.  Speaking Up relies on the financial support of its readers through membership fees and generous sponsorships.  A regular subscription to Speaking Up requires an annual membership fee of just $35.  A sponsor-level contribution of $100, $250 or more will help ensure that Speaking Up gets to individuals and organizations in financial need. 

To ensure that you do not miss an issue of Speaking Up, please renew your membership 

today!  If you have already renewed your membership, thank you for your support and please disregard this notice.  If you have not yet renewed your membership, please fill out the following membership form and mail it, along with your membership fees, to Speaking Up Renewal, Family Violence Prevention Fund, 383 Rhode Island St., Suite # 304, San Francisco, CA 94103.  

********************

Renew your support for Speaking Up  today!

Speaking Up relies on the financial support of its readers through these membership fees and generous sponsorships. A sponsor-level contribution of $100, $250 or more will help distribute Speaking Up to individuals and organizations in financial need. A regular subscription requires an annual membership fee of just $35.

Continue to support Speaking Up’s work to strengthen the voice of the domestic violence community.  Renew your support for Speaking Up today!  Please disregard this notice if you have already renewed your subscription to Speaking Up. 

YES! I want to renew my support for Speaking Up!

	Contact Information: 

(please print clearly in capital letters)

Name

Agency/Organization

Address 

City 
State   
Zip

Email *

(
)

(
)


Phone 
 Fax

Send me Speaking Up via: 
[ 
]  Email  
[ 
]  Fax



[
]  Mail

* Please note: Email is the most  efficient and least expensive way for us to send you Speaking Up. It will come to you in an easy-to-read format that prints clearly, retains graphics and can be easily copied into word processing documents.
	Here’s my annual membership contribution:

[
]
$250 Sponsor.  Your contribution will enable other domestic violence advocates to receive Speaking Up.

[
]
$100 Sponsor. Your contribution will enable other domestic violence advocates to receive Speaking Up.

[
]
$50 Supporter.

[
]
$35 Subscriber

[
]
Other: $


Payment Method:  [  ] Check
[  ]  Credit Card (complete below)

Card #
Expiration Date

Name as it appears on card

Signature
Date

Please make checks payable and return this form to:  

FAMILY VIOLENCE PREVENTION FUND

Attn: Speaking Up Renewal 

383 Rhode Island Street, Suite #304 

San Francisco, CA 94103-5133

Or fax with credit card information to: 

415-252-8991

Attn: Speaking Up Renewal 




How do you use Speaking Up?  

Please tell us what you like about Speaking Up and/or what you’d like to see from Speaking Up in the next year.
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