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Legal Aspects of Medical/Dental Practice:
Overview And Selected Issues
Disclaimer:  All legal claims are unique, with their own circumstances and nuances. While the study of trends can yield useful information, legal counsel is suggested when addressing any individual legal claim.

The following introduction to dental malpractice issues was written by a Department of Health and Human Services (HHS) representative who at the time of writing serves as an HHS dental representative to the Medical Claims Review Panel (MCRP). In the course of these duties approximately 1,000 medical and dental malpractice claims have been reviewed over the course of seven years. Trends and comments in this introduction are based on personal observation. This overview was not written by an attorney, and is not to be construed as legal advice.
It is human nature to avoid detailed consideration of potentially disturbing issues. The thought of being involved in a malpractice claim, or of being named to the National Practitioner Data Bank (NPDB), is unsettling. Yet a basic knowledge of the system in which Federal claims are handled in the Indian Health Service (IHS), HHS, and the Department of Justice (DoJ), along with strategies to minimize the probability of a successful claim, are of obvious value.
The set of topics related to malpractice claims in IHS, such as the Federal Tort Claims Act (FTCA), the NPDB, informed consent, standard of care, scope of work, and so on is reviewed in detail in “Risk Management and Medical Liability, A Manual for IHS and Tribal Health Care Professionals” by Dr. Steve Heath. This document is available on the IHS website at http://www.ihs.gov/NonMedicalPrograms/NC4/Documents/RM2_a.pdf. All dentists and hygienists are encouraged to review the pertinent detailed information in Dr. Heath’s document. If questions remain after review of the pertinent information, the reader should feel free to contact Dr. Patrick Blahut, or the current dental representative of HHS on the MCRP.
This introduction will address the questions most commonly asked by dentists and dental hygienists. These are:

· Who is at risk when a claim is filed, and exactly what specific risks are involved?

· How can I avoid being named in a malpractice claim?

· What dental procedures are most closely associated with successful dental malpractice claims?

There is a fourth set of questions that are not commonly asked, but should be:

· What is informed consent?
· Who can legally give consent?
· Do I need to obtain informed consent in order to treat minors when parents are not readily available?

Who is at risk? What are the specific risks?
When a dental patient files a malpractice claim, the issues of “who is at risk?” and “what specific risks are involved?” can be very confusing. In order to shed light on these two seemingly simple questions, the reader must first have a rudimentary understanding of the Federal Tort Claims Act and the National Practitioner Data Bank.
Before 1946, the federal government could not be held liable for the actions of its employees because of the doctrine of sovereign immunity. The recourse of individuals injured by federal employees was limited to suing the employee and petitioning Congress. In 1946 Congress passed the FTCA, which provides that the United States may be liable for the negligent acts of its employees (and of certain contractors). It is under the FTCA that claims alleging negligent dental or medical care are made against the federal government. 
The FTCA provides a limited waiver for the sovereign immunity of the federal government when a federal employee or employees are negligent within the scope of their employment or their scope of work. Strictly speaking, it is the government and not the health care provider that is sued. Patients alleging under the FTCA can ask only for money; and since the request is directed at the government, it would seem that the answer to “who is at risk?” is “only the federal government.” This would be the case if it were not for the NPDB. 

One common misconception is that the government provides malpractice insurance for its employees. Coverage under the FTCA is fundamentally different from private sector malpractice insurance. This distinction has important ramifications, both positive and negative, for the providers involved in malpractice claims. The primary positive attribute of the FTCA: it is free to all federal health care providers. The primary negative attribute: while the federal government is the defendant in any suit, the health care provider is at risk to being named to the NPDB. Since the government and not the provider is being sued, the provider’s opportunity for representation may be limited. 
The NPDB is a clearinghouse or data warehouse that collects and releases information about payments made on behalf of physicians, dentists, dental hygienists, and other licensed health care providers as a result of malpractice actions and claims. The NPDB was created by Congress in 1986, in response to a number of perceived problems with our health care system:
· The number of malpractice claims against health care providers, and especially against physicians, was increasing rapidly.

· There were disturbing instances of physicians named in multiple malpractice claims moving from state to state to “start anew” and avoid detection. One specific practitioner with a string of serious malpractice claims, profiled in influential New York and Washington D.C. newspapers, provided Congress with the motivation to act.

· There was growing concern about the general quality of health care and the accountability of providers in the United States.
Health care providers are named to the NPDB for two general reasons:

(1)
If a hospital or clinic restricts or curtails privileges for 30 consecutive days or more based on conduct or competence, this action must be reported under law to the NPDB.

(2)
If any payment is made, including settlements or court judgments, as a result of a malpractice claim, the provider must be named to the NPDB.

The answer to “who is at risk?” is both the federal government and the individual health care provider. The specific risk to the government is financial; the risk to the provider is that of being named to the NPDB.

A number of misconceptions surround the FTCA and the NPDB. The following points are accurate, but often misconstrued:

· The FTCA covers some, but not all contractors. Independent contractors are covered only if it can be shown that the government had authority to control the detailed performance of the contractor, and exercised substantial supervision over the contractor’s day to day activities.

· The HHS cannot name to the NPDB individuals who are not covered by the FTCA. Nor can unlicensed individuals be named to the NPDB. Thus, if a dental assistant or unlicensed student injures a patient, it is the supervising federal employee who is at risk to being named to the NPDB. 
· The respective roles of the Office of General Counsel (OGC), the DoJ, and the MCRP are understandably confusing to IHS health care providers. The OGC and DoJ defend the federal government, and are not involved in determination of who, if anyone, is named to the NPDB. The MCRP is the sole entity charged with the responsibility for identifying practitioners to be named to the NPDB. 
· The significance of being named to the NPDB is unclear. Almost all state licensing boards ask about malpractice settlements during the process of license renewal. Dentists and hygienists seeking license in a new state will likely be asked to document any entries in the NPDB. Hospitals and HMO’s regularly query or check the NPDB during the credentialing process. The entry in the NPDB, accompanied by a brief narrative outlining the details of the case, is appropriately viewed as a “red flag” suggesting the need for further investigation. The practical significance of the entry in the NPDB, and the ramifications of the entry, rest in the perspectives of the investigating body. A provider seeking to change his state of practice or enter into an HMO may have some explaining to do. On the other hand, a practitioner in private practice and remaining in the same state may find an entry in the NPDB to be of little practical significance. 

How can I avoid being named in a malpractice claim?
Strictly speaking, there is no way to absolutely avoid being named in a malpractice claim. Good clinical skills and judgment, a pleasing chair-side manner, and attention given to receiving and documenting informed consent are all important factors that can minimize but not eliminate the risk of being named in a malpractice claim. 
Since anyone can choose to file a lawsuit, a more practical question is “how can I avoid being named in a successful malpractice suit?” Specific suggestions include:

· Maintain your clinical competency. Be careful of getting into complicated procedures, especially if your local or immediate “back-up system” of expert clinical support is minimal.
· Document all professional communications, including telephone conversations.

· Make clear, legible, and complete record-keeping a high priority, identified as part of the clinical care process rather than as a necessary additional chore separate from the provision of care.

· Pay particular attention to clear communication with your patients. Foster realistic expectations, and obtain and document informed consent in writing.
· Pay particular attention to the dental procedures listed immediately below that are associated with malpractice claims.

What dental procedures and treatment decisions are most closely associated with successful dental malpractice claims?
While the total number of medical and dental malpractice claims in HHS is increasing, and the number of IHS dental claims has increased gradually in recent years, the total number of IHS dental claims remains relatively small. Because of the small number of claims, any apparent trends are obscured by the general variability of claims from one year to the next. Also, a small number of similar claims in the coming years could alter the trends discussed herein. Nevertheless, approximately 12 years of HHS dental data yield the following associations:
· Oral surgery procedures are closely associated with successful malpractice claims. In this regard, two issues stand out:

· Extraction of the wrong tooth. This specific claim is seen by the MCRP as somewhat analogous to a physician who operates on the wrong body part. All such claims received over the past decade, when substantiated, have been settled rather than defended. While the total number of claims over the years has been low, this is nevertheless the one most common specific clinical misadventure associated with successful dental malpractice claims.

· Extractions that result in temporary or permanent nerve damage. Note that unlike the extraction of the wrong tooth, the infliction of nerve damage can sometimes be successfully defended. Less-than-ideal results from surgery are not necessarily grounds for a successful malpractice claim. The outcome of each individual case depends on the circumstances, general documentation, diagnostic records, and specific documentation with regard to informed consent. 
These two oral surgery problems account for approximately one-half of all successful dental malpractice claims.
· Poorly documented informed consent, or lack of documentation in this regard, are both associated with successful malpractice claims. While lack of informed consent in lieu of any injury may constitute grounds for assault but is unlikely to result in a successful malpractice claim, any perceived injury whatsoever that triggers a claim is difficult to defend without carefully documented informed consent. 
This last piece of advice leads into the final series of related questions concerning informed consent.

What is informed consent?

The concept goes back to the early years of the twentieth century, and gained widespread acceptance immediately after World War II. The underlying premise is that all competent adults have the right to determine what is done to their bodies. Informed consent includes discussion of diagnosis, proposed treatment, risks of proposed treatment, and alternatives, including the prognosis associated with no treatment whatsoever. Informed consent requires communication and information transfer; it is not a piece of paper with signature.

Who can legally give consent?

The authority to consent to treatment lies solely with the patient, assuming he or she is a competent adult.
Do I need to obtain informed consent in order to treat minors if parents are not available?

This is a particularly relevant issue in many locations in Indian Country. Many providers, support staff, and parents remember a time not long ago when informed consent was not consistently documented, and when complex treatment plans requiring multiple appointments were completed on youngsters without ever consulting with parents or guardians.

Documented informed consent is now considered mandatory prior to treating minors. The convoluted situations IHS provider encounter with regard to unavailable parents, expectations of Head Start programs, children cared for by relatives, and so on are beyond the scope of this introduction. Suffice it to say that with the exception of true emergencies, treatment should not be rendered to minors (defined in most states as individuals under the age of 18) without documented informed consent from the parent(s) or legal guardian(s).
Each malpractice claim is unique, in that the details and circumstances are always at least slightly different. Because of this, attorneys rarely speak in generalities, and prefer to focus on the particulars of individual cases. However, DoJ attorneys were recently asked the following questions: 
· “What factors commonly result in settlement rather than defense of a malpractice claim?” and

· “What do providers commonly do that results in losing a potentially defensible case?”
They offered three responses:

· Poor documentation of professional communications and poorly documented records in general. If something is stated in the patient’s record, it is presumed to have occurred. Conversely, if it is not stated in the record, it cannot be assumed to have happened.
· Lack of documentation of informed consent, or poorly documented informed consent.

· Alteration or falsification of medical records. Such an act can be construed almost as a personal affront to the integrity of the Federal District Court system. 
Additional general information about Malpractice and Informed Consent can be found on the Safety Net Dental Clinic Manual Website at
http://www.dentalclinicmanual.com/chapt4/section_03/topic_01/images/malpractice.doc
and at

http://www.dentalclinicmanual.com/, Chapter 4 (Clinic Operations), Sections IV j, IV k, IV l, IV m, and IV n.
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