[image: image1.png]




Annual Weingarten Rule/Rights Notification

April 4, 2013
1. What is/are “Weingarten Rule/Rights?”  “Weingarten” is a short-hand term used to refer to the right of a bargaining unit employee to have a union representative present during “investigative interviews” that could lead to disciplinary action if such representation is requested by the employee.  The term Weingarten is drawn from a United States Supreme Court decision, NLRB v. J. Weingarten, Inc., 420 U.S. 251, 88 LRRM 2689 (1975), and these rights have become known as the Weingarten rights.  If a supervisor is questioning you about an allegation of misconduct and you feel that you might be disciplined as a result, do you have the right to union representation during that period of questioning?   The answer is Yes!  It is the Weingarten Rule that gives employees who are represented by an exclusive bargaining unit the right to request union representation.  The Weingarten Rule applies when there is an investigation or examination; the bargaining unit employee reasonably believes that this could result in him/her being disciplined; and, the employee requests union representation.  Under these circumstances, the union has the right to be present.

2. In this decision, the U.S. Supreme Court said that an employee may be too fearful or inarticulate to relate accurately to the incident being investigated, or too uninformed to raise extenuating factors.  A knowledgeable union representative could assist the employee by eliciting favorable facts and save the employer production time by raising necessary extenuating factors.  The Court stated that the union representation should not await the employer’s determination of misconduct, the imposition of discipline, or the filing of a grievance.

3. The court also stated that when the employee makes the request for union representation to be present, management has three options:

a. it can stop questioning until the representative arrives;
b. it can call off the interview; or,

c. it can tell the employee that it will call off the interview unless the employee voluntarily gives up his/her rights to a union representative. 

4. The role of a union representative in an investigatory interview is more than to just observe the discussion.  The U.S. Supreme Court clearly acknowledges a representative’s right to assist and counsel employees during the interview.  Also, the U.S. Supreme Court has ruled that during an investigatory interview management must inform the union representative of the subject of the interrogation.  The representative must also be allowed to speak privately with the employee before the interview.  During the questioning the representative can interrupt to clarify a question or to object to confusing or intimidating tactics.  During the course of the interview the representative cannot tell the employee what to say, but may advise the employee on how to answer a 
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question.  At the end of the interview the union representative can add information to support the employee’s case.

5. Should you have any questions concerning this aspect of labor relations, please contact Mr. Ronald Baron, Labor Relations Officer, at 301-443-1671, by email at Ronald.baron@ihs.gov, or your Local Labor Representative.
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